Varieties of Consumer Credit Data Regimes
A Comparative Analysis of the Politics of Consumer Credit Data

Thesis for the degree of “Doctor of Philosophy”
By Inbar Mizrahi Borohovich

Submitted to the Senate of the Hebrew University of Jerusalem
October 2021



This work was carried out under the supervision of
Professor David Levi-Faur



ACKNOWLEDGEMENTS
The completion of this dissertation was made possible due to the help, guidance and
support of numerous mentors, colleagues, friends and family members. First of all, |
would like to thank my advisor, Professor David Levi-Faur, for his dedicated guidance.
Along the many years of collaborative work, both as my MA supervisor and as a PhD
supervisor, David has always been supportive, caring, and acted out of a genuine sense
of mission to his role as a supervisor. | would like to thank David for encouraging me
to consistently demand more from myself, strive for research excellence, look for the
significant and impactful research paths rather than the conventional ones and traverse
them through hard work, determination and creativity. David’s supervision has had a
substantial impact on my life and my world views, and have enabled me to form my
academic and intellectual character while feeding my passion to promote more just and

equal society.

| wish to thank Professor Marion Fourcade, Akos Rona-Tas, Federico Ferretti and Ilan
Talmud, who served as my committee members. | am grateful for their time, attention,
and valuable insights throughout the process. | would particularly like to thank them
for their feedbacks which have been extremely valuable in the accomplishment of my

second article.

| am grateful for the mentorship, help, and support of Prop. Anat Gofen, Prof. Sharon
Gilad, Dr. Eliakim Kislev, Prof. Limor Samimian-Darash and Prof. Momi Dahan from
the Federmann School of Public Policy and Government. They all greatly contributed
to my research as well as to my professional and intellectual development. I am
especially thankful to Prof. Gofen for her personal guidance and feedback which have

been extremely valuable in the accomplishment of my first article.

| am also grateful to numerous scholars and colleagues outside the Federmann School



who viewed early versions of the research design, results, and papers, and gave
significant remarks: Prof. Michael Birnhack, Dr. Leon Yehuda Anidjar, Prof. Daniel
Mamman, Dr. Ronen Mendelkern, Prof. Ruth Plato-Shinar, Prof. Benoit Rihoux, Dr.
Priscilla Alamos Concha, Prof. Laura Horn, Prof. Orsi Husz, Dr. Jeanne Lazarus, Dr.

Gilles Laferte, Prof. Bruce Carruthers, Prof. Sabine Effosse.

| wish also to thank several faculty members at the Hebrew University of Jerusalem
for serving as intellectual mentors from whom | learned the art of becoming a
researcher: Prof. Shlomi Segal, Prof. Eva lluz, Dr. Tammy Oren. Also | like to thanks
Prof. Ron Haris from Tel-Aviv university and Prof. Daniel Maman from Ben-Gurion
university for allowing me to audit their courses which significantly enriched my
knowledge in my particular research field.

A special thank you to Sally Worch, for being much more than an English teacher.
Your special personality, calmness and positive energy influenced every step of writing
this work. Also, I like to thank Hila Shpizer for her statistical help. Thanks also to Tal
Terry who through this PhD also taught me more about myself.

| am thankful to the Federmann School’s administrative staff — Ofra Toren Commere,
Yael Baron, and Roni Sdikler-Cohen — for their support throughout the PhD program
with everything | had ever asked for. A special thank you goes to all the MA students
| taught throughout the years. They challenged me intellectually and were able to

diffuse their passion to public service across the School’s halls.

Warm thanks go to my colleagues at the Regulation & Governance IL group: Ido
Sivan-Sevilla, Libby Maman, Nir Kosti, Guy Mor, Rotem Medzini, Ayelet Metzger,
Yair Ashuruv, Yael Kariv, Keren Bornstein, Hanan Haber, Yair Hakak, Debby Sadeh,
Daniel Hirsch, Eilat Navon and Rawan Natsheh who helped me with the development

of my theoretical arguments, empirical designs and analyses, as well as with their



emotional support and friendship.

Lastly, throughout the entire way | have been supported by my family, who have been
patient and encouraging, for which | am extremely grateful. | would like to thank my
husband Eldad, for believing in me all the way long and allowing me to achieve my
PhD aspirations. To my parents, Rivka and Avner, who raised me with the thirst for
knowledge and always reminded me that studying is a privilege not to be taken for
granted. Your support and caring were an endless source of strength and motivation
for me. To my parents-in-law, Therese and Jacob, thank you for your encouragement
and care along the way. To my daughter Alex, who was born and grew up during my
graduate studies — thank you for being such an inspiration and for bringing me so much

joy. I am so lucky to be your Mom.



Abstract

Consumer (credit) data lie at the forefront of “surveillance capitalism” (Zuboff, 2015)
and the “economy of moral judgment” (Fourcade & Healy, 2017). Consumer credit
data are gathered, stored, and processed through complex networks of buyers and
sellers and have become predominant in contemporary modern consumer markets. This
data are used mainly to manage credit risks and to marketize and price products and
services in the financial markets, but increasingly they are also used in other consumer
markets like retail, telecommunications, insurance, housing and for other decisions
such as hiring labor and socializing.

The commercialization of credit data is growing and is expected to continue to
grow. The demand for credit data accelerates in accordance with the never-ending
growth of consumer credit markets and technological innovations. It is a highly
strategic and profitable resource for lenders and also considerably legitimized by
national and global political actors, who promote credit data systems to achieve the
economic goals of growth and competition in the credit market. These actors’
perceptions toward the use of credit data are grounded in economic research,
emphasizing the tremendous economic advantages of a financial system in which
consumer credit data are freely accessed and exchanged.

The collection, processing and use of credit data pose considerable economic
and social harm as well as different kinds of risks for the individual and for society.
Such practices compromise privacy and create risks of both misuse of personal
information and of identity theft. They allow the manipulation of consumers, incur
intended or unintended discrimination, and undermine fairness, since the scoring
process is opaque and the decisions made by the algorithms are inexplicable and
incomprehensible. These practices exacerbate inequality, as bad credit scores may
create a vicious cycle wherein circumstances become worse and worse, trapping people
in poverty or locking them in dispossession. They also weaken individual autonomy,

thus reinforcing compliance by determining norms of conduct and defining who is



“good” and who is “bad”. In this way, a credit score defines citizens’ financial rights
and constitutes them as financial subjects who are driven by a desire to be more
creditworthy (i.e., to improve their credit scores), and who are required to conform to
financial behaviors dictated by the scoring companies and their clients (who are also
market entities). In addition, these credit practices seem to promote a risky culture of
credit use and of “life in debt”. Overall, information technologies have become
instruments of social and economic engineering that make individuals identifiable and
available as “financial assets”. Thus, consumer data lie at the forefront of the
surveillance economy, and their regulatory governance is increasingly important for
both consumer welfare and for the promotion and protection of liberal society.

The tensions between the growing pressures to liberalize consumer credit data
and their severe social consequences generate significant public policy concerns. They
prompt urgent and better understanding of how to design the regulatory architecture so
as to improve the citizen-consumer's overall welfare. Further, they call for exploring
fundamental questions about the interests, institutions, policy context, and social norms
that shape regulatory governance in a pivotal and unexplored field.

This dissertation has three major goals. The first goal is to measure and compare
consumer protection in credit data regulation systematically and multidimensionally
across countries. Second, to understand the driving forces behind these policies and how
they explain variation across countries. Third, to understand how and why consumer
regulatory regimes are designed in the regulatory capitalism order. Together, these goals
contribute toward achieving the broader goal of this doctoral dissertation, which is to
explore the multidimensional character of regulatory regimes in the era of regulatory
capitalism.

To achieve these goals, the dissertation asks: How and why does credit data
regulation evolve across countries and through regulatory strategies? The three papers
in this dissertation examine how to measure and distinguish between consumer credit

data regimes, what mechanisms explain the variations across countries and the interactions



between regulatory strategies in Big Governance regimes.

The first paper, entitled Varieties of Consumer Credit Data Regimes: A
Regulatory Governance Approach (Inbar Mizrahi-Borohovich & Levi-Faur,
Governance, 2020) develops a measurement scheme for consumer credit data
regulation. It distinguishes three different subregimes (collection, profiling, and use)
and constructs a two-dimensional index of regulatory strategies (market restriction*
and consumer empowerment). This index is then assessed based upon empirical
analysis of the regulatory regimes in the United States, Sweden, Israel and France for
the year 2019. This article promotes a comparative regulatory governance perspective
as the basis for theory-driven, multidimensional measurement.

The second paper, entitled National Varieties Still Matter: A Comparative
Analysis of Consumer Credit Data Regimes in the US, Sweden, Israel, and France (not
published) conducts a stepwise comparative analysis of consumer credit data regimes
in four countries: the US, Sweden, France and Israel, regarding two regulatory
dimensions: business restrictions and consumer empowerment. Stressing the different
state-driven patterns and logics of political economic interaction, this article explains
why countries with different capitalist systems have taken similar paths towards
regulating businesses in consumer credit data policies. The countries fall into two
distinctive clusters; on the one hand are the US and Sweden who have limited
restrictions on businesses and rank low on the BR dimension. On the other hand are
France and Israel, both having extensive restrictions on businesses, and ranking high
on the BR dimension. However, within these two country clusters, empowerment
regulation differs as well; the US has a lower score compared to Sweden, and France
has a lower score compared to Israel. The last section explains the differences between
and within these two country clusters. The paper concludes that considering the

empowerment dimension is crucial to understand how politics are expressed in current

1 In the second paper, as a result of the refinement of the definitions and distinctions between the
dimensions, | changed the name of the dimension from “market restriction” to “business restriction”.



regulatory governance order, but more significantly it is important for understanding
how nations matter in the regulatory arena.

The third paper, entitled C&C vs. Consumer Empowerment?: A Portfolio
Approach to Consumer Regulation (not published), explores the interaction between
the two conventional strategies in consumer regulation: command and control® and
consumer empowerment. This paper aims to explore the expansion of regulation via diverse
regulatory portfolios and its sources, and how these two strategies interact in credit data
regulatory regimes. Their advantages and disadvantages are also discussed, followed
by an explanation of why they have evolved in the era of regulatory capitalism. The
study deepens the current understanding regarding the prevised differences between
regulatory strategies, by highlighting their differences in policy targets rather than in
the level of the regulatory tools’ intrusiveness. Also, the findings reveal that in the era
of regulatory capitalism, Big Governance regimes are expected to thrive, as they are
promoted by policy actors with distinctive state ideologies who similarly promote their

goals via regulatory means.

2| have connected the names of the regulatory strategies in this paper more with the literature of policy
design, which better fits the scope of this work. Consequently, the term “business restriction” has been
replaced with “command and control”.

3 Conventionally, consumer policy scholars tend to name this regulatory approach as “consumer
protection”.
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Introduction

The ability of financial and governmental actors to collect, analyze and use individuals’
personal and financial information is not a new phenomenon, but it has grown
exponentially in recent years. In contemporary credit markets, consumers’ personal
and financial information has become a highly strategic and profitable resource for
lenders, who use it to manage credit risk and to marketize and price products and
services more efficiently. Consumer credit data are gathered, stored, and processed
through complex networks of buyers and sellers who increasingly operate and
cooperate not only in finance but also in various other consumer markets like retail,
telecommunications, insurance, housing and for additional decisions such as hiring
labor and socializing. Data mining methods have become more sophisticated, more
databases have been created, and new technological tools have enabled more
systematic collection and constant tracing of citizens’ activities and habits.

The commercialization of credit data is growing and is expected to continue to
grow with the never-ending expansion of credit markets and technological innovations.
With the continuing fall in the price of digitalization, innovative information
technologies make it increasingly easy to collect big data and analyze it for data scoring
through automated algorithms and machine learning. Also, the worldwide growth in
consumer credit markets following the financialization process has been accompanied
by a growing demand on the part of consumer lenders to access consumer data. Credit
data is also perceived as an economic regulatory tool for promoting economic goals of
growth and competition in the credit market. These perceptions toward the use of credit
data are grounded in economic research that emphasizes the tremendous economic
advantages of a financial system in which consumer credit data is freely accessed and
exchanged (Barron, 2001; Jappelli & Pagano, 2002; Miller, 2003; Padilla & Pagano,
2000).

However, the use of credit data without a proper regulatory framework can pose
considerable social and economic harm and create different kinds of risks at the



individual and the social levels. Such practices compromise privacy (Cate, 2002;
Ferretti, 2017; Jentzsch, 2007); allow the manipulation of consumers (Mahoney, 2014;
Zarsky, 2016); exacerbate inequality (Citron & Pasquale, 2014; Fourcade & Healy,
2013; Rona-Tas, 2016); pose severe problems of inaccuracy without procedures for
appeal (Dixon & Gellman, 2014; Mierzwinski & Chester, 2012; Yu & McLaughlin,
2014); cause intended or unintended discrimination (O'Neil, 2016), and, in some cases,
cause the abuse of fundamental rights and the freedom of individuals (Ferretti, 2017).
These practices treat individuals as “financial assets” and define their financial rights
as citizens who are driven by a desire to be more creditworthy (i.e., to improve their
credit scores), and who are required to conform to financial behaviors dictated by the
scoring companies and their clients, who are also market entities (Kear, 2017; Marron,
2009; Poon, 2013). In addition, they seem to promote a culture of credit use and of
“life in debt” (Cate, 2002; Fourcade & Healy, 2017; Marron, 2009; Poon, 2013).
Increasingly, credit scores are becoming an attribute of a responsible person and
indicators of personal characteristics such as dignity and honesty (Klein, 1997). They
identify certain people as better and worthier than others, attaching rewards to good
data and good scores and punishment to dubious data and poor scores, thus acting as
an instrument of social and economic engineering that makes individuals identifiable
and available as “financial assets” (Aitken, 2017; Ferretti, 2017; Fourcade & Healy,
2017; Rona-Tas, 2016; Trumbull, 2010; Trumbull, 2014; Zuboff, 2015).

The vulnerability of consumers, and the major problems they fall prey to in
credit data markets, may stem from several combined factors that are related to the
structure of the industry. First, the credit data industry is a centralized market
characterized by the consolidation of power in a few powerful monopolies that
dominate the arena. This structure is created because credit data systems are natural
monopolies, i.e., the wider the coverage, the higher the system’s efficacy (Ferretti,
2014; Jentzch, 2007). Also, the market structure is complex, with the main consumers

of the credit bureaus (the private companies that collect information about consumers



and score them) being private companies and not individual consumers. This is true for
most existing credit data system models in the world. Thus, credit bureaus may only
consider the effects of their decision on their direct customers — typically lenders —
without considering the impact on consumers. They may therefore choose to include
questionable negative information in their consumer reports, and while deciding what
level of resources to put into the accuracy of the reports, and whether to include or
exclude negative information, they may not consider the effects of those decisions on
consumers. Mistakes and inaccuracies in the collected data could prevent individuals
from accessing services or products, thereby impacting individuals’ lives tremendously
(Ferretti, 2017; O'Neil, 2016; Zarsky, 2016). Additionally, many of the problems
created in the credit market stem from the use of algorithms in decision making. As
these algorithms are opaque, they allow score producers to manipulate and mislead
individuals by designing the scoring formula to their advantage and including
discriminatory or irrelevant data (Citron & Pasquale, 2014; Yu et al., 2014). The
inscrutable manner of algorithmic scoring is even more pronounced when it uses
machine learning genetic algorithms, which are “black boxes” even for their designers
(Pasquale, 2015).

Thus, consumer data systems lie at the forefront of the surveillance economy,
and their regulatory governance is increasingly important for both consumer welfare
and the promotion and protection of liberal society. This doctoral dissertation has three
major goals. The first goal is to measure and compare consumer protection in credit
data regulation across countries in a systematic and multidimensional way. Second, to
understand what the driving forces are behind these policies and how they explain
variations across countries. Third, to understand how and why consumer regulatory
regimes are designed in the regulatory capitalism order. Together, these goals contribute
to achieving the broader goal of this doctoral dissertation, which is to explore the
multidimensional character of regulatory regimes in the era of regulatory capitalism.

This research is a comparative, case-oriented, small N research (Levi-Faur,



2006). The research design includes a strategic, stepwise case choice, aimed to
maximize explanatory leverage and the ability to generalize from the findings of a
limited number of in-depth cases. It focuses on four countries: the US, Sweden, Israel
and France. These countries (except Israel) are conventionally representative cases of
comparative political economy (CPE) typologies representing distinctive patterns of
state action and interaction with business and labor. The US represents the liberal —
perhaps extreme — type of capitalism. Sweden is known for its corporatists structure
and as an unusual system that combines enormous social protection for the individual
with a remarkably liberal economy (Steinmo,2010). France is often described as
illiberal and influencing and as a state which is more active in structuring economic
relations (Schmidt 1996, 2002 Ch.6). Israel is often regarded by Israeli political
economists as a formerly étatist country which has experienced intensified
liberalization processes since 2000, particularly in finance (Maron & Shalev, 2017,
Maman & Rosenhek, 2012).

This research project began at the MA level, with exploratory research into the
historical development of consumer credit data regulation in Israel since 1980
(Mizrachi-Borohovich & Levi-Faur, 2019). Building on that initial research, this PhD
project aims to develop a more in-depth comparative understanding of consumer credit
data regimes (CCDR) by proposing an index that can be used in a comparative
approach yet is sensitive to the many ways in which countries differ in their subregimes
and in their regulatory strategies.

In the remainder of this introductory chapter, I will discuss the concept of
CCDR, the theoretical gaps this dissertation aims to fill in comparative political
economy and comparative consumer policy literature, and the empirical approach for
studying regulatory governance in comparative perspectives. Next, | present an

overview of the three articles in this dissertation.



The governance of credit data

Conventionally, comparative research on credit data regulation classifies countries
according to the potential of their credit reporting structure to expand access to credit,
and measures only limited and specific aspects of consumers’ rights. The World Bank's
Doing Business project is the institution that is most actively promoting this approach
when it comes to consumer financial data. The project is based on the underlying
assumption that availability of more credit information on more people will facilitate
lending decisions. Similarly, other proposed indexes also deliberately focus on the
economic impacts of credit data sharing — at either the credit market or the firm level
— without sufficiently considering the consumer or the social implications.*

However, these indexes seem, at best, to have inadequately represented the
consumer interest, and in the worst cases, to have neglected the interests of the
consumer in favor of the interests of the lender. First, while they mainly consider the
credit reporting structure’s potential to expand access to credit, they seem to
marginalize, de facto, the vulnerabilities involved in living on debt. Overreliance on
consumptive credit as an economic model for growth is one of the major causes of
consumer over-indebtedness (Civic Consulting, 2014). Also, the credit system only
exacerbates their effect on debtors’ lives because they are recorded in the system, thus
possibly penalizing the affected consumers even further (Rona-Tas, 2016). Second, the
traditional economic regulatory approach assumes a rigid model of a consumer,
without considering that individual consumers have differing circumstances, needs,
and interests which require protection (Ferretti, 2014). Third, this economic approach
applies a narrow interpretation to consumer welfare standards, measuring them in terms
of economic efficiency and the correction of market failures. It envisions the consumer
as an economic entity and is only concerned with protecting the consumer's economic

interest, disregarding other important aspects, such as the individual’s autonomy and

4 For example, the ACCIS (European credit bureaus association) yearly survey (ACCIS, 2015), Miller
(2003) and also Jappelli and Pagano (2002).



privacy interests. Thus, strict economic analysis of the consumer seems more geared
toward corporate interests than toward the policy goal of maximizing consumer
welfare. Access to personal data on individuals’ preferences, behaviors, and habits
serves the interest of lenders who can easily target “profitable” consumers and
reinforce borrowing. Moreover, consumers are more exposed to the aggressive
marketing of unsuitable financial products, risking their financial security and exposing
them to manipulation (Gates, 2010; Rona-Tas, 2016).

Unlike most of the current literature, this research does not assume that the use
of consumer information is good for everyone, or that stability is the single or primary
concern of financial regulators. Rather, it argues that in order to promote markets that
work for consumers and serve their interests, there needs to be a broader and more
inclusive concept of consumer protection, especially in a sensitive sector like finance.
Nor does this research settle for the traditional justification of consumer protection,
that is, to correct market failures and to readjust the position of consumers in the market
vis-a-vis businesses. A more recent justification of consumer protection in law claims
that it is intended to promote social justice, redistribute wealth, and realign the position
of consumers in society (Howells & Weatherill, 2005; Ramsay, 2012).

We define a consumer credit data regime (CCDR) as the regulatory system that
governs (a) the collection, (b) profiling, and (c) use of consumer credit data. A CCDR
is constituted by various regulatory agencies and commercial entities that govern
different aspects of the process according to different norms, principles, laws, and
regulations. In each regime, we measure two dimensions of consumer protection:
business restrictions (BR) and consumer empowerment (CE).

BR is the conventional approach that is often examined in the national models
of capitalism literature. BR is directed towards businesses and imposes on them legal
boundaries and restrictions, such as limitations on the scope of the data collected or
licensing requirements. CE regulates and empowers consumers by giving them rights

and tools to navigate the market and improve decision-making skills, e.g., the right to



dispute, or the right to access the data collected. This strategy builds on notions of the
“consumer-citizen” and the governmental technique of responsibilization (Shamir,
2008) through which the state holds individuals accountable for those aspects of market

governance and social security that it formerly provided.

The study of comparative (regulatory) capitalism

This dissertation is located in the comparative capitalism literature and the broad
tradition of “historical institutionalism,” (Hall, 1986). The foundation of the
comparative analysis was laid during the second half of the twentieth century,
following the liberalization changes from the 1970s onwards (Menz, 2017). Most of
this scholarship focused on state capacity and the resulting ability of policymakers to
implement reforms. Such work generally fell into one of two broad categories.

The first is the “national models of capitalism,” which identified different state-
driven patterns and logics of political economic interactions. The most pioneering work
with this approach is Andrew Shonfield’s (1965) seminal Modern Capitalism, which
explored the diversity of post-war models of capitalism and the various relationships
between the state and interest groups. Shonfield identified three models of capitalism
— liberalism, statism, and corporatism — which differ on the role of the state in the
economy. Scholars inspired by Shonfield’s work share an understanding of states’
capacities in terms of degrees of statism and tend to view states’ capacities as
constituting predictable policy patterns.

The second, related approach focuses squarely on interest groups’ avenues of
policy influence, which are shaped by the institutional relationships between state and
society. The Varieties of Capitalism (VoC) approach, for example, is mainly
concentrated in the organization of firms, and distinguishes between countries with
“competitive market relationships” (liberal market economies, LMESs), and “non-
market relationships” (coordinated market economies, CMEs) (Hall & Soskice, 2001).

Scholars who use this perspective, and who explain cross-national policy variations by



the institutional context in which consumer groups operate, tend to assume relatively
stable preferences among interest groups. As discussed further in my third paper, this
approach has been applied by Trumbull (2012), who assumes that producers and
consumer groups have a stable perception about the identity of consumers which would
affect the chosen consumer protection measure (i.e., information-based or strong legal
and regulatory protections).

This research aims to establish a firmer bond with the comparative political
economy literature, in two ways particularly:

1. The second paper of this dissertation explores how institutional characteristics
shape regulation. Specifically, how does a specific type of regulation relate
particularly to the underlying polity and economy in an era of the globalization
of regulation? Regulation scholars have emphasized the need for better
understanding in this vein (Guidi, Guardiancich & Levi-Faur, 2020).

2. The third paper explores how the regulatory capitalism approach -
hybridization of modes of control allowing the production of fragmented and
multidimensional capitalist order (Levi-Faur, 2005) — may develop our
understanding of how the institutional context in which consumer groups
operated can explain regulatory outcomes in contemporary, multidimensional

and multi-tool regulatory fields.

The empirical approach to studying variance in policy regimes

To compare regulatory protection systematically across countries, while still giving
sufficient consideration to the social dimension and to the fundamental rights of
citizen-consumers (rather than economic considerations only), this research has created
a measurement scheme for credit data regulation. The scheme’s design was based on
the scale development method, which is a useful technique for clarifying similarities
and differences among cases, facilitating comparison, and compiling a mass of detail
into measurable values (DeVellis, 2016). The scale development process has been

carried out systematically and includes three specific steps.



The first step involves iterating and selecting the indicators. The criteria were
selected after thoroughly studying policy documents, rules, financial consulting
companies’ blogs and newspaper articles dealing with biases, consumer complaints and
loopholes related to consumer credit data in different countries.

The second step was to assign scores to the criteria. Each criterion was defined
as an ordinal variable and was given a final composite score of 0, 1, 2, or 3, with 0
representing the least protection for consumers.

In the final step, the index was validated by industry experts and policy officials
from the following 11 countries: Sweden, Norway, Ireland, France, China, United
States, United Kingdom, Italy, Germany, and Israel.

The index developed is unique in four ways. First, it focuses on the regulatory
aspects rather than on industry structure or ownership patterns, which means that it is
particularly apt from the comparative regulation perspective. Second, it focuses on
three governance levels: national, sub-national and regulatory strategy and thus sets a
basis for theory-driven, multidimensional measurement. Third, it is useful for the
analysis of policy design, and policy portfolio in particular, as it identifies and
distinguishes between various policy tools for each strategy and their interactions.
Fourth, it may set a framework for the analysis of other consumer-regulation fields.

To account for each country’s score, | studied four countries in depth — Sweden,
US, Israel and France — as well as conducting field research in two of them: Sweden
and France. The research in Sweden was split into two visits, each for 10 to14 days. In
France the research took 10 days. During my visits | had intensive meetings with policy
stakeholders, financial and privacy regulators, academic scholars who specialized in
the sociology of credit, finance, and political economy, and with representatives from
private credit bureaus (in Sweden). In addition, in Sweden | toured the Parliament
Library and from there collected material on the legislative processes of the Credit Data
Act of 1978.



Overview of the articles in the dissertation

The three dissertation papers conceptualize and study CCDRs from a comparative
perspective. The first paper measures and compares regulatory regimes across four
countries, namely the US, Sweden, France, and Israel. The second paper explains the
variations across these countries regarding two regulatory dimensions: market
restrictions and consumer empowerment. The third paper shows how the two

regulatory strategies interact in these countries and explains their interactions.

1. Varieties of Consumer Credit Data Regimes: A Regulatory Governance Approach.
This first dissertation paper was published as an article in 2020 in Governance. It
develops an index to measure consumer protection in CCDRs. Unlike most academic
and policymaking research in this policy field, which apply a narrow regulatory
approach to consumer welfare standards, measuring them in terms of economic
efficiency and correction of market failures, this research accounts for the regulatory
considerations protecting overall citizen-consumer welfare. It argues that in order to
promote markets that work for consumers and serve their interests, there needs to be a
broader and more inclusive concept of protection for consumers, especially in a
sensitive sector such as finance. To the best of our knowledge, this is the first article to
provide a comprehensive analysis of this regulatory regime and to analyze the
differences between regime comparatively across countries.

A better understanding of the regulatory governance of consumer credit data is
increasingly important for both consumer welfare and for the promotion and protection
of liberal society, especially since its growing commercialization has significant social
and economic costs, as indicated by social sciences literature and policy reports (Cate,
2002; Citron & Pasquale, 2014; Dixon & Gellman, 2014; Ferretti, 2017; Fourcade &
Healy, 2013; Jentzsch, 2007; Mahoney, 2014; Marron, 2009; Mierzwinski & Chester,
2012; O'Neil, 2016; Poon, 2013; Rona-Tas, 2016; Yu & McLaughlin, 2014; Zarsky,
2016).
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The paper applies the scale development method (DeVellis, 2016) to measure
consumer protections in a valid and reliable manner. To make our conceptualization
and measurement approach more accessible, and to illustrate variations between
countries, subregimes and regulatory strategies, the article examines the CCDRs of
four countries: the US, Sweden, France, and Israel for the year 2019. Conceptually, the
paper presents a measurement scheme that captures the degree to which regulatory
regimes protect consumers across states, subregimes (collection, profiling and use) and
different strategies of regulation (BR and CE).

The empirical findings demonstrate that variance at the national level can and
should be complemented with analysis of variations among subregimes and diverse
regulatory strategies. Such complex analysis enables us to gain a more in-depth
comparative understanding of CCDRs. This may allow researchers to distinguish
regimes in a more comprehensive and analytical way, compare distinct aspects of each
national regime, and theorize these differences. We have exposed variations in form
and direction. In this way, our approach points to a new direction in researching
comparative regulatory capitalism which looks beyond national analysis toward an in-
depth understanding of other, equally important levels of variation. We consider this
contribution to be a first step toward developing a theory to explain variances of
CCDRs.

2. National Varieties Still Matter: A Comparative Analysis of Consumer Credit
Data Regimes in the US, Sweden, Israel, and France (not published)

The second paper addresses gaps in the current comparative political economy
literature, and specifically in the research of national models of capitalism which tends
to understand that a state’s capacity varies along a continuum from faire to laissez-
faire (i.e., the conventional business restriction dimension), and thus misses important
dimensions of contemporary regulatory regimes. Moreover, the paper addresses gaps
in the study of comparative regulatory politics, since current scholarship

11



conventionally considers the national and the sectoral level of analysis but has not
investigated variation of regulatory strategies.

Conversely, this paper complies with the scholarship, suggesting that state
Involvement should be perceived in terms of qualitative differences in the modes by
which it structures markets (Levi-Faur, 2005; Schmidt, 2007; Vogel, 2018, 1996) by
adopting a multidimensional approach to studying CCDRs. It acknowledges the
hybridization of modes of control which reflect and reshape new ways of making
politics in the current capitalist order (Levi-Faur, 2005). Thus, at the center of the
analysis lies the distinction between two regulatory dimensions: business restriction
(BR) and consumer empowerment (CE).

Stressing the different state-driven patterns and logics of political economic
interaction, this article explains why countries with different capitalist systems have
taken similar paths towards regulating businesses in consumer credit data policies. As
the national models of capitalism approach guides our expectations regarding the BR
dimension, the paper explores the surprising similarity between the ‘corporatist’
Swedish state and the ‘liberal’ US who have limited restrictions on businesses and rank
low on the BR dimension. To explain this surprising result, the paper compares two
different country clusters: one comprising the US and Sweden which rank low on the
BR dimension, the other comprising France and Israel which rank high on the BR
dimension. But these paradoxes should not obscure the differences on the CE
dimension, wherein the US has a lower score compared to Sweden, and France has a
lower score compared to Israel. The paper traces these similarities and differences
between and within the country clusters by applying the stepwise comparative analysis
approach (Levi-Faur, 2006).

The case analysis has been guided by four theoretical approaches: public
interest, private interests, ideas, and institutions. The first theory explores whether
regulations develop in response to national economic challenges and specifically high

levels of consumer credit. The second explanation explores whether regulations result
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from pressure exerted by consumer lenders and the financial information service
industry. The third explanation explores whether regulations develop according to the
manner in which policy makers perceive the proper goals of government regulation
and market promotion. The fourth explanation explores whether regulations develop
in response to the welfare state context.

To explain the differences between the two dimensions, empirical data was
gathered through document analysis and semi-structured interviews. The document
analysis involved collecting publicly available policy papers, reports and statements
from government agencies, as well as legislation and regulations. Furthermore,
interviews with 24 stakeholders were conducted between the years 2017 and 2020. The
interviewees were from different types of organizations, including private credit
bureaus, financial regulators, privacy authorities and academic scholars from the four
examined countries.

The paper originally develops a complex theory for explaining variation across
CCDRs. The findings indicate that institutional forms of the welfare state explain the
variation in BR between the two clusters, but politics (private interests and ideas)
contribute to explaining variation in CE within the two clusters. Those findings reveal
that the BR dimension is significant in terms of historical institutional tradition.
However, considering the empowerment dimension is crucial to understanding how
politics is expressed in current regulatory governance order and may be fruitful to
comprehend the policy design process better and to explain why a particular policy is
enacted.

Furthermore, the paper finds that the interaction between the two dimensions reflects
the continuity and change of the countries’ national style. The differences in the
organization of state-businesses relations between the liberal US and the corporatist
Sweden indeed have been found to be expressed in their different ranking on the
empowerment dimension. The intensified liberalization processes structured by the

state in Israel since 2000, compared with the illiberal character of France, have been
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expressed in their variation on the empowerment dimension.

The paper also has practical contributions. It undermines the economic theories
emphasizing that credit data is mainly an economic regulatory tool serving to eliminate
the market failures of a-symmetric information or moral hazards in the credit market.
This paper shows that credit data regulatory regimes are shaped according to the
perceptions regarding debt and the role of credit in society as shaped by the country's
welfare state system, as well as political actors’ world views and interests of economic

groups.

3. C&C vs. Consumer Empowerment: A Portfolio Approach to Consumer
Regulation
The third dissertation paper addresses gaps in comparative consumer policy literature,
which tends to perceive consumer regulatory regimes as varying along a continuum
from weak to strong regimes and evaluating them in terms of the regulatory tools’ level
of intrusiveness. This approach to researching consumer regulation has missed an
important dimension of contemporary consumer regulatory regimes. Moreover, this
paper addresses gaps in consumer policy research, as current scholarship
conventionally adopts a narrow perception of empowerment as simply a “soft”
regulatory approach concentrated mainly on information remedies without adequately
defining and exemplifying its various regulatory tools (Esposito, 2017; Reisch, 2017).
Conversely, this paper adopts a policy portfolio approach (Chapman, 2003;
Givoni et al., 2012; Hennicke, 2004; Milkman et al., 2012) to studying consumer
policies and suggests examining regimes on policy subjects (consumer vs. businesses)
by exploring the interactions between regulatory strategies in consumer policy:
command and control (C&C) and consumer empowerment. The paper presents a
conceptualization of four ideal-typical styles of consumer regulation and focuses on

one particular regime in which regulatory strategies are interacting. This regime is
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depicted as Big Governance. It also defines the two strategies in a way that allows
better comprehension of the changes in regulatory goals and techniques that have
accompanied the rise of regulatory capitalism. This research perceives empowerment,
not as a soft regulatory approach concentrated mainly on information remedies, but
rather as representing the change toward “decentered” regulation and, specifically, a
state’s efforts to share power with individuals — i.e., consumers — through multiple
regulatory tools (Black, 2002; Levi-Faur, 2005; Scott, 2004).

The paper asks (1) How do the two strategies interact in CCDRs? (2) What are
their advantages and disadvantages? and (3) What explains their interactions? The
research uses the case study method with a focus on CCDRs. To explore the strategies’
interactions, | have used the measurement scheme developed in the first paper. | have
identified the central regulatory techniques that are typically used in credit data policy,
and mapped them onto the two strategies to yield a classification that identifies six
general categories of techniques: on C&C: standards, market entry thresholds, and
regulation of the production process, and on CE: information techniques, consent
mechanism, and dispute-resolution.

To better understand what intensifies the emergence of Big Governance
regimes, the paper discusses the strategies’ pros and cons and assesses them against
three parameters: political cost, regulatory cost, and social cost. Political consideration
describes the extent to which business and policy makers perceive the strategies to be
legitimate as well as describing their political feasibility. Regulatory costs refer to two
major outlays — supervision and information — and consider which strategy is more
costly in terms of time, financial and human resources it requires from the regulatory
authority. The third parameter concerns the social effects of each strategy at the
individual and social levels which result from their distinctive conceptions of consumer
protection.

The findings of this research illustrate how the four examined countries — US,

Sweden, France and Israel — have each combined the two regulatory strategies in

15



multiple ways and adopted what | have called Big Governance regulatory approaches.
The paper finds that Big Governance regimes do not emerge because they serve all, or
even most, consumers’ interests. They can in fact be less efficient and less fair and can
actually undermine the interests of disadvantaged groups. Furthermore, they emerge
even though they stand in contrast to the businesses’ interests and perceived preference
for advancing deregulation. Big governance regimes are found to result from the
association between policy actors who perceive regulation as inevitable in the
evolvement of markets and promote regulation to advance social goals, and those who
perceive regulation as complementary to market growth and therefore promote it to
advance economic goals.

The paper presents three significant insights contributing to our understanding
of the development of consumer policy regimes in the context of regulatory capitalism.
First, with the transformation of regulation, not only is politics becoming complex but
the regulatory coalitions advancing the Big Governance mode of regulation are also
gaining in complexity. This may suggest important insights into the ability of the
institutional context in which consumer groups operated to explain regulatory
outcomes in contemporary multidimensional and multi-tool regulatory fields.

Second, by distinguishing the regulatory strategies by their different targets
(consumers vs. businesses), we can better explain both the phenomenon under
investigation and the complex sources of variation between countries; these
explanations may be more useful than those conventionally offered by consumer policy
scholars, who tend to perceive the strategies at the level of intrusiveness of the tools,
i.e., hard or soft regulatory tools. Moreover, it advances a complex perspective on
regulation and opens up new opportunities for grasping the innovative tools that are
used in contemporary re-regulation.

The final point to emerge from this article suggests that Big Governance
regimes are likely to continue to thrive in the age of regulatory capitalism. As consumer

markets continue to grow, the use of regulation to control risks or to accelerate markets
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will continue to grow as well. At the same time, the regulatory state could and should
be expanding alongside the other important dimensions of the polymorphic state, the

welfare and developmental state.
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Funding information Credit markets are expanding, and with them also the
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credit data. The increasing use ofdata and scores for com-
modified decision making lends greater urgency to the
study of credit data regulatory regimes. This article pro-
motes a comparative regulatory governance perspective as
the basis for theory-driven, multidimensional measure-
ment. In order to measure consumer protection, we dis-
tinguish three different subregimes (collection, profiling,
and use) and construct a two-dimensional index of con-
sumer protection (market restriction and user empower-
ment). We then assess the index and demonstrate its
applicability and validity, building on empirical analysis of
the regulatory regimes in the United States, France,
Sweden, and Israel for the year 2019. Our approach points
to a new direction in researching and measuring regulatory
regimes in a comparative manner, which looks beyond
national analysis toward an in-depth understand- ing of
other, equally important, levels of variation.

1 | INTRODUCTION
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Comparing regulation is more demanding than comparisons of other instruments and policies,
as regulations tend to vary on many significant dimensions. Therefore, our aim in this article is
to develop, for the first time, a measure of regulatory regime for consumer protection in credit
data regimes that captures this complexity and thereby enables a more valid and robust analysis
(Levi-Faur, 2006; Levi-Faur, 2011). Consumer protection concerns regarding consumer credit
data have arisen in recent decades following the expansion of financial markets that has been
accompanied by growing demand for more and more consumer data, and also developments in

Governance. 2020;33:109-134. wileyonlinelibrary.com/journal/gove © 2020 Wiley Periodicals, Inc. | 109
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the field of big data and computing that have allowed—and indeed facilitated—the automated,
large-scale collection, processing and utilization of consumers’ personal data. Companies and
government entities gather, store, process, and then sell consumer data; it is a highly strategic and
profitable resource for lenders who use it to manage credit risk and to marketize and price
products and services more efficiently. With the ever-falling price of digitalization, innovative
information technologies make it increasingly easy to collect big data and analyze it through
automated algorithms and machine learning. Consequently, consumer financial information
has become an instrument of social and economic engineering that makes individuals identifi-
able and available as “financial® assets (Aitken, 2017; Ferretti, 2017; Fourcade & Healy, 2017;
Rona-Tas, 2016; Trumbull, 2010; Trumbull, 2014; Zuboff, 2015). Consumer data lie at the fore-
front of the surveillance economy, and their regulatory governance are increasingly important for
both consumer welfare and the promotion and protection of liberal society.

The commercialization of credit data is growing and is expected to continue to grow. Finan-

cial economists commonly argue that this drift toward a more “liberalized” financial informa-
tion market contributes to the competitiveness and effectiveness of the financial markets (Jappelli
& Pagano, 2002; Miller, 2003). Yet, as recent social sciences literature and policy reports
demonstrate, it comes at a cost. Such practices compromise privacy (Cate, 2002; Ferretti,
2017; Jentzsch, 2007), allow the manipulation of consumers (Mahoney, 2014; Zarsky, 2016),
exacerbate inequality (Citron & Pasquale, 2014; Fourcade & Healy, 2013; Rona-Tas, 2016), pose
severe problems of accuracy without procedures for appeal (Dixon & Gellman, 2014;
Mierzwinski & Chester, 2012; Yu & McLaughlin, 2014), and incur intended or unintended dis-
crimination (O'Neil, 2016) and, in some cases, abuse of fundamental rights and the freedom of
individuals as economic actors (Ferretti, 2017). In addition, they seem to promote a culture of
credit use and of “life in debt” (Cate, 2002; Fourcade & Healy, 2017; Marron, 2009; Poon, 2013).
Credit data can be used in various spheres such as auto insurance assessments, cellphone con-
tracts, residential rentals, and even employment decisions. The question of what constitutes
legitimate use of data and scoring methods makes the study of the credit data regulatory regimes
not only theoretically interesting but also socially important. Increasingly, credit scores are
becoming attributes of a responsible person and indicators of personal characteristics such as
dignity and honesty (Klein, 1997). They identify certain people as better and worthier than others,
attaching rewards and punishments to dubious data and scores.

Unlike most of the current literature, our measure does not assume that the use of con- sumer
information is good for everyone or that stability is the single or primary concern of financial
regulators. We therefore define a Consumer Credit Data Regime (CCDR) as the regu- latory
system that governs the (a) collection, (b) profiling, and (c) use of consumer credit data. A CCDR
is constituted by various regulatory agencies and commercial entities that govern differ- ent
aspects of the process according to different norms, principles, laws, and regulations. In each
regime we measure two dimensions of consumer protection: market restrictions (MR) and
consumer empowerment (CE). This allows us to capture distinct national approaches more
accurately than has been done in the literature so far. To illustrate how countries differ on the
three subregimes and the two dimensions, we analyzed four countries for the year 2019: the
United States, Sweden, Israel, and France. We then assessed the index and calibrated its compo-
nents against the identified CCDRs.

The article proceeds as follows: Section 2 reviews the current dominant economic approach
to consumer credit data regulation. Sections 3 and 4 develop and gradually present our method-
ology. Section 5 provides “proof of concept,” demonstrating the applicability of the measure and
how consumer protection indeed varies on various dimensions in the four countries.
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Section 6 concludes, asserting the advantages of our approach in the study of consumer credit
regulation, which has so far been dominated by a narrow approach that only considers the interest
of consumers in economic terms, without giving sufficient consideration to the social dimensions
or the fundamental rights of citizen-consumers.

2 | THE GOVERNANCE OF CREDIT DATA AND
STRATEGIES OF CONSUMER PROTECTION: A REVIEW

Traditionally, economists have emphasized the tremendous advantages of a financial system
where consumer credit data is freely accessed and exchanged. It has been argued that informa-
tion exchange among lenders eliminates the problem of asymmetric information between con-
sumers and lenders (Stiglitz & Weiss, 1981). Economists have claimed that free use of credit data
accelerates economic efficiency in the credit markets by making the risk assessment pro- cess in
lending decisions more effective (Barron, 2001), decreasing the level of default rates (Jappelli &
Pagano, 2002), and incentivizing borrowers to meet their obligations (Padilla & Pagano, 2000).
However, these works seem to have neglected the interest of the consumer in favor of the interests
of the lenders. They also seem to marginalize, de facto, the vulnerabilities involved in living on
debt. As researches have shown, the major causes of consumer over- indebtedness have been
confirmed to be external lifetime events exacerbated by poor macroeco- nomic factors, the
increasing costs of living, and overreliance on consumptive credit as an eco- nomic model for
growth (Civic Consulting, 2014). Such events are not predictable at the time of contracting a loan
and credit data cannot foresee them, yet they are recorded in the system, potentially and possibly
penalizing the affected consumers even further. Bad rating may create a vicious cycle wherein
circumstances become worse and worse, trapping people in poverty or locking them in
dispossession (Rona-Tas, 2016). All things considered, the problem of over- indebtedness is
clearly rooted in factors that are beyond the remit or control of what credit data can achieve,
ultimately questioning the reliability and proportionality of credit data as a means of eliminating
this problem (Ferretti, 2017). This has been confirmed in a study by experts advising the
European Commission, which found no evidence that the increased availability of credit data has
helped prevent over-indebtedness, support prudential regulation, or facilitate access to affordable
credit (FSUG, 2015).

The traditional economic regulatory approach assumes a rigid model of a consumer, with- out
considering that individual consumers have differing circumstances, needs, and interests
requiring protection (Ferretti, 2014). Besides potentially creating an unjust and nonegalitarian
society, methods of tracking and classifying consumer behavior raise questions of possible dis-
crimination and creation of social hierarchies and stratification through the allocation of credit
(Ferretti, 2017). Fourcade and Healy (2013) call it a new “classification situation,” in which
actuarial techniques are used to divide and sort individuals into categories that shape life-
chances.

Also, this economic approach applies a narrow interpretation to consumer welfare stan- dards,
measuring them in terms of economic efficiency and correction of market failures. It envisions
the consumer as an economic entity and is only concerned with protecting the con-
sumer's economic interest, disregarding other important aspects. The collection, analysis, and sale
of credit data poses harms to individuals’ autonomy and regiments their behavior. It creates
standardization dictated by the scoring companies and their clients (which are also market enti-
ties), reinforcing compliance by determining norms of conduct and defining who is “good” and
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who is “bad” (O'Neil, 2016). This has implications for the formation of financial subjects; driven
by a desire to be more creditworthy (i.e., improve their credit scores), people are required to learn
the credit score game, to follow rules that adhere to a different logic than their everyday lives,
and to conform to financial behavior that they often disidentify with (Kear, 2017). Also, extensive
processing of personal data comes at the expense of individuals® privacy interests; it may raise
issues over data protection rights and create greater risks of misuse of personal infor- mation and
identity theft (Cate, 2002; Jentzsch, 2007). Those risks are even greater when big data
technologies are used to score the “credit invisible” people who have little or no scorable credit
history (Aitken, 2017; Citron & Pasquale, 2014; Hurley & Adebayo, 2016). Furthermore,
mistakes and inaccuracy of the data collected could prevent individuals from accessing services
or products, thereby tremendously impacting individuals? lives, especially considering their weak
bargaining position as compared to the powerful corporations holding their information (Ferretti,
2017; O'Neil, 2016; Zarsky, 2016). It can be difficult to get data reporting mistakes corrected
even if those companies are indeed willing to rectify those inaccuracies, especially if the data are
harvested from dozens of sources. Strict economic analysis of the consumer seems more geared
toward corporate interests than toward the policy goal of maximizing consumer welfare; access
to personal data on individuals® preferences, behavior, and habits serves the

interest of lenders who can easily target “profitable” consumers and reinforce borrowing. More-
over, consumers are more exposed to aggressive marketing of inappropriate financial products,
risking their financial security and exposing them to manipulation (Gates, 2010; Rona- Tas,
2016).

The World Bank's Doing Business project! is the institution that is most actively promoting
this approach when it comes to consumer financial data. The project is based on the underlying
assumption that availability of more credit information on more people will facilitate lending
decisions. It classifies countries according to their credit reporting structure's potential to
expand access to credit, and measures only limited and specific aspects of consumers?® rights.
Other proposed indexes also deliberately focus on the economic impacts of credit data sharing,
on either the credit market or firm level, without sufficiently considering the consumer or social
implications.?

Not surprisingly, this focus on credit data systems? effects on markets and firms (rather than
on the consumer) has affected the selection of parameters to be measured. Comparative research
in this policy field often focuses on the technical aspects of credit data sharing, such as data
ownership (e.g., public or private) or depth of data (e.g., negative or positive) (Barron, 2001;
Houston, Lin, Lin, & Ma, 2010; Luoto, Mclntosh, & Wydick, 2007; Padilla & Pagano, 2000),
and the data distribution practices (voluntary or obligatory) (Jappelli & Pagano, 1993, 2002;
Laband & Maloney, 1994; Miller, 2003; Staten & Cate, 2003; Van Cayseele, Bouckaert, &
Degryse, 1995). When the literature does cover social aspects, it is rarely with sufficient depth or
coverage. Miller (2003), for example, is exceptional in that she classified countries according to
regulatory aspects such as measures taken to determine accuracy, mechanisms for handling
complaints, and when data can be deleted. She is also the first scholar to classify the types of data
collected in each country, rather than simply distinguishing between negative and positive data.
Nonetheless, her research does not cover the growing tendency in big-data technologies to collect
data from nontraditional sources (such as information gathered from smartphones or social
networks), a practice that is becoming more prominent as the financial services industry embraces
digitalization (Ferretti, 2017; Mierzwinski & Chester, 2012).

We argue that in order to promote markets that work for consumers and serve their interest,
there needs to be a broader and more inclusive concept of consumers® protection, especially in a
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sensitive sector such as finance. A more nuanced regulatory approach should be designed to deal
with situations where markets do not function fairly, not simply to ensure they work effi- ciently.
We therefore propose an index that can be used under a comparative approach, yet is sensitive to
the many ways in which countries differ in their subregimes and in their regulatory strategies.

3 | CONCEPTUALIZATION OF CONSUMER PROTECTION
IN CREDIT DATA REGIMES

We apply a broad definition of consumer interests. In CCDRs, consumer protections are defined
as mechanisms to prevent the violation of consumers? rights, weakening of individuals® auton-
omy and freedom, or undermining of values of social justice and fairness. Our proposed approach
does not settle for the traditional justification of consumer protection, that is, to cor- rect market
failures and readjust the position of consumers in the market vis-a-vis businesses, but rather
represents a wider perception of consumer interests. A more recent justification of

consumer protection in law claims that it is intended to promote social justice, redistribute wealth,
and realign the position of consumers in society (Howells & Weatherill, 2005; Ramsay, 2012).
We differentiate between two regulatory strategies used to protect consumers in the pol- icy field
of consumer credit data: (a) market restrictions and (b) consumer empowerment. The first
regulatory strategy is based on a typical scheme of governance through compliance with rules; it
endorses direct intervention in the market by formulating boundaries and imposing restrictions
on businesses. The second strategy promotes the protection of consumers through the
governmental technique of responsibilization (Shamir, 2008). Under this approach, con- sumers
are autonomous entrepreneurs who are entirely responsible for their financial opera- tions and
therefore they are provided with the information and tools to navigate the markets. Although both
dimensions are envisaged as equally able to promote consumer protection, the effectiveness of
certain CE practices is questionable. One highly controversial empowerment

strategy set in the EU's General Data Protection Regulation (GDPR)? is the practice of forcing
lenders to obtain consent from the “data subject” for the use of their personal information. It is
argued that the consent mechanisms only serve the consumers’ interests nominally, as people
have no option but to consent if they do not want to be refused credit (Borghi, Ferretti, & Kar-
apapa, 2013). Furthermore, some CE practices are more beneficial to the business than to the
consumer. For example, providing consumers with access to their score is considered to be an
empowering practice for consumers, but in the case of the United States, the industry actually
supported providing access to credit scores as a way to avoid liability for incorrect derogatory
data (Kear, 2014). Thus, a two-dimensional concept of consumer protections can improve our
description and explanation of variation in regulatory regimes.

Different consumer protection strategies create different regulatory regimes, which vary in
their normative, legislative, and constructive frameworks. The normative, legal, and institu-
tional settings that determine how information is collected, which actors can use it, and how and
to which purposes they can process it, differ among countries and can be more or less transparent,
punitive, reliable, or fair to individuals. The limitations and freedoms of consumers in each
regime bear important implications that have not yet been analyzed in the literature, and therefore
stand at the center of this research. To the best of our knowledge, this is the first article to provide
a comprehensive analysis of this regulatory regime and analyze the differences in regime
comparatively across countries.
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3.1 | Empirical strategy

We measure consumer protections in a valid and reliable manner using a systematic three- step
process of scale development. The scale development method is a useful technique for
clarifying similarities and differences among cases, facilitating comparison and compiling a
mass of details into measurable values (DeVellis, 2016). The first step involves iterating and
selecting the indicators. The criteria were selected after thoroughly studying policy docu-
ments, rules, financial consulting companies® blogs and newspaper articles dealing with
biases, consumer complaints and loopholes related to consumer credit data in different countries.

The second step was to assign scores to the criteria. Each criterion was defined as an ordinal
variable and was given a final composite score of 0, 1, 2, or 3, with 0 representing the least pro-
tection for consumers. In the collection regime, there are five criteria for the MR dimension and
three for CE. In the profiling regime there are three criteria for MR and four for CE. For the use
regime, there are five criteria for MR and three for CE. To overcome the differences in the number
of criteria both at the subregime level and in the two regulatory strategies, as also to enable
comparison on the three levels (national, subnational, and regulatory strategy), we calculated the
scores and presented them in percentages (100% represents the maximum score possible).

To calculate the level of consumer protection for each country on the three subregimes, the
sum of the criteria for each subregime was divided by the highest value of the dimension (e.g.,
for the collection regime the maximum value is 15 on the MR dimension and 9 on the CE
dimension). That was first calculated separately for each dimension, and then integrated into a
single score representing the average between the two regulatory strategies (named Total Score
and calculated for each of the three subregimes).

To calculate the level of consumer protection in the four countries, the total score of the three
subregimes was divided by the maximum possible value on each regulatory strategy dimension
(e.g., on the MR dimension there are 13 criteria and therefore the maximum value would be 39).
According to this calculation, each subregime received the same weight in the total calculation
of the level of consumer protection in a country. The national score was first calculated separately
on each dimension, and then integrated into a Total Score representing the average between the
two regulatory strategies (e.g., for the United States 10% MR plus 33% CE, divided by two). This
Total Score was calculated for each country.

In the final step, the index was validated by industry experts and policy officials from the
following countries: Sweden, Norway, Ireland, France, China, United States, United
Kingdom, Italy, Germany, and Israel. The scores were calculated based on primary and sec-
ondary sources, including statutory rules, legislative documents, empirical studies, and
interviews with experts. Reliance on both primary and secondary sources allowed us to
examine the practical aspects of the regime alongside its legal and formal aspects. While we
are not the first to develop an index dealing with some of these aspects, ours is unique in three
ways. First, it focuses on the regulatory aspects rather than the industry structure or ownership
patterns, which means that it is especially apt from the comparative regulation perspective.
Second, its design advances a comparative structure both at the level of the sub- regime and at
the national level. Third, it distinguishes between regulatory strategies and therefore allows an
additional layer of comparison between regulatory regimes and explana- tions of the
phenomenon.
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4 | MEASURING CONSUMER PROTECTIONS—
DEVELOPING THE INDEX

We now present the consumer protection index. Appendix A includes tables of criteria.

4.1 | Data collection regime

The data collection regime for consumer protection refers to the institutions, rules, and actors
involved in gathering, analyzing, and storing financial data on consumers. It covers both MR and
CE measures, using five criteria for the former and three for the latter (Table Al). The first
criterion deals with the question of who is allowed to collect data. At the extremes are regimes
where only the lender collects information on its own consumers, versus regimes where collec-
tion is unregulated. In between are regimes where data are collected from the lender and non-
profit organizations (e.g., public institutions or industry associations) and regimes where licensed
commercial institutions are also allowed to collect data. The second criterion ranks regimes on
the question of who is allowed to furnish data. At the extremes, it distinguishes between regimes
where data are collected from public institutions (e.g., bankruptcies, liens, and judgments) and
regimes where data are collected by any individual (e.g., landlords, employers). In between are
regimes where data are collected from both public institutions and authorized companies (that
meet specific requirements), and regimes where data are collected from public institutions and
commercial companies. The third criterion ranks regimes on the question of the type of financial
data that can be collected. At the extremes, it distinguishes between regimes where only data on
defaults can be collected and regimes where collection is unregulated. In between are regimes
where data on defaults and credit data (e.g., repayment history, amount of credit available, and
amount of credit in use) are collected and regimes where data about the consumer's financial
status are also collected (e.g., assets, income, etc.). The fourth criterion ranks regimes by the
type of complementary data that can be collected. At

the extremes, it distinguishes between regimes where no complementary data are collected and
regimes where complementary data relating to individuals’ nonfinancial behavior (e.g.,
purchase preferences, GPS location, social network, etc.) are collected. In between are regimes
where complementary data related to individuals® payment history with nonfinancial institutions
(e.g., cable, electricity, gas, water, etc.) are collected and regimes where complemen- tary data
about spouses are collected. The fifth criterion ranks regimes on the issue of when data on defaults
can become reportable. At the extremes, it distinguishes between regimes where data on defaults
are collected according to parameters indicating the severity of debt (the number of arrears that
were not paid on time or the sum of the debt), and regimes where data on defaults are collected
immediately. In between are regimes where data on defaults are col- lected after a grace period
has been granted to the consumer and regimes where collection is

unregulated.

On the CE dimension, the first criterion ranks regimes by the institutions to which con- sumers
can turn to for data correction. At the extremes, it distinguishes between regimes where
consumers can complain to a state authority, the data collectors and the data provider versus
regimes where there is no regulation. In between are regimes where consumers can apply to a
supervisory state authority and the data collectors, and regimes where consumers can apply only
to the data collectors. The second criterion ranks regimes on the question of whether con- sumers
have access to the data collected about them. At the extremes, it distinguishes between
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regimes where consumers have access to the data collected about them and to the identity of the
sources from where the data are collected, versus regimes where consumers do not have access
to the data collected about them. In between are regimes where consumers have access to the data
collected about them but not to the identity of the sources, and regimes where each data collector
sets its own policy. The third criterion ranks regimes according to the consent mechanism
whereby a consumer allows data to be collected about him. At the extremes, it dis- tinguishes
between regimes wherein a consumer's consent is required before data can be col- lected (except
for high-risk consumers), versus regimes where data are collected automatically without the
consumer's consent. In between are regimes where data are collected automatically without the
consumer's consent unless the consumer requests that the collection of data about him be stopped
(and on condition that they are not high-risk consumers), and regimes where data are collected
automatically without the consumer's consent but only on high-risk consumers.

4.2 | Data profiling regime

The data profiling regime for consumer protection refers to the institutions, rules, and actors
involved in processing financial data on individuals into numerical scores. It covers both MR and
CE measures, using three criteria for the former and four for the latter (Table A2). The first
restrictive criterion deals with the score generators. At the extremes, it distinguishes between
regimes where only lenders generate scores on their potential borrowers versus regimes where,
in addition to commercial companies, state authorities also calculate scores. In between are
regimes where only lenders and licensed companies produce a score and regimes where any
commercial company can produce a score. The second criterion ranks regimes on the supervi-
sory procedures imposed upon scoring producers. At the extremes, it distinguishes between
regimes where the accuracy of the risk assessment process is supervised (e.g., whether the level
of credit defaults is too high and the risk assessment procedure inefficient) versus regimes not
subject to regulatory supervision. In between are regimes where the type of data used for the
calculation of scores is checked (e.g., whether it is fair or relevant to the purpose for which it is
used) and regimes where the accuracy of the data is checked (e.g., whether the data are well
protected and managed, whether it is deleted on time, etc.). The third criterion ranks regimes on
the question of what data (not provided by the borrower or belonging to the lender) can be used.
At the extremes, it distinguishes between regimes where public identifying data (e.g., zip code,
gender, etc.) and data on defaults can be used for the score versus regimes where, in addi-

tion to all the types of data mentioned, data about consumers® requests for credit and credit
denials can also be used (inquiries). In between are regimes where scores can be calculated based
on public identifying data, defaults and credit data, and regimes where personal data (e.g., data
about marital status, employment, place of residence, age, etc.) can also be used to calculate
scores.

On the CE dimension, the first criterion ranks regimes by consumers? rights in case of a dis-
pute with the score producer. At the extremes are regimes where the consumer has a right to bring
his\her dispute before a company representative, versus regimes where a consumer is not entitled
to dispute the score. In between are regimes where the consumer has a right to insert an
explanatory statement on his credit report, and regimes where the consumer must be pro- vided
with a compulstory answer within a certain timeframe. The second criterion ranks regimes
according to the rights of consumers regarding access to their credit score. At the
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extremes are regimes where the consumers are entitled to access the same score as that pro- vided
to other entities, versus regimes where consumers cannot access their personal score. In between
are regimes where consumers are entitled to access a credit score but not necessarily the same
score provided to other entities, and regimes where the matter is unregulated. The third criterion
ranks regimes on the question of how the consent mechanism works when a score is produced
by an intermediary. At the extremes are regimes where the consumer's con- sent is required,
versus regimes where there are no intermediaries scoring individuals and therefore this criterion
is not applicable. In between are regimes where prior consent from the consumer is not required
but the consumer may request not to be scored, and regimes where a score produced by an
intermediary does not require the consumer's consent. The fourth crite- rion ranks regimes on the
question of whether the score producers are transparent about the data used for the score. At the
extremes are regimes where all agencies producing scores are required to be transparent about the
data used for the score, versus regimes where score pro- ducers are not transparent about the data
used for the score. In between are regimes that require some of the score producers to be
transparent about the data used for the score, and regimes where transparency is provided by
some of the companies producing the score.

43 | Data useregime

The data use regime for consumer protection refers to the institutions, rules, and actors that gov-
ern the use of and access to financial data on individuals. It covers both MR and CE measures,
using five criteria for the former and three for the latter (Table A3). The first restrictive criterion
deals with how access to data is determined. At the extremes, it distinguishes between regimes
where the consumer determines who can access his data, versus regimes where access to data is
determined through trade agreements between commercial entities. In between are regimes where
the state determines who gets access to the data, and regimes where it is determined by an industry
association. The second criterion ranks regimes on the economic spheres in which the scores can
be used. At the extremes, it recognizes regimes where profiling is used solely for con- sumer
credit, versus regimes where profiling is unregulated. In between are regimes where scores can be
used also in other economic sectors (utilities, telecommunication, etc.) and regimes where scores
can additionally be used for screening a potential tenant. The third criterion ranks regimes by the
purpose for which the data can be used. At the extremes are regimes where data can be used only
for credit decisions and supervision of the financial market, versus regimes where use is
unregulated. In between are regimes where data can be used for credit decisions, supervision, and
specified financial decisions (e.g., in the retail market or regarding employment in professions
related to finance) and regimes where data can be used to identify the most profitable consumers.
The fourth criterion refers to the protections against misuse and theft of data and ranks regimes
by the prerequisites required to use the data and scores. At the extremes are regimes where autho-
rization from the consumer is required, versus regimes where the matter is unregulated. In
between are regimes where data can be used by providing consumers’ bank or credit card account
numbers, and regimes where data can be used by providing citizens? ID\social security number.
The fifth criterion ranks regimes by when data on defaults can no longer be used. At the two
extremes are regimes where data on defaults cannot be used immediately upon payment of the
debt, and regimes where the matter is unregulated. In between are regimes where data on defaults
cannot be used from 1 to 3 years after the debt is paid, and regimes where it cannot be used more
than 3 years after repayment of the debt.
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On the CE dimension, the first criterion ranks regimes by the circumstances wherein an
individual is informed about their data being used. At the extremes are regimes where the indi-
vidual is informed every time their data are used, versus regimes where the individual has no
right to be informed. In between are regimes where the individual is informed when there is a
risk of data breach, and regimes where the individual is informed if the use of their data has
prevented their access to credit or worsened their credit terms. The second criterion ranks regimes
on the question of the mechanism whereby the consumer gives consent to the use of his data. At
the extremes are regimes where the consumer's consent is needed before data can be used (except
for high-risk consumers), versus regimes where data are used automatically without the
consumer's consent. In between are regimes where data are used automatically without the
consumer's consent unless they request that the use of their data be stopped (and on condition
that they are not a high-risk consumer), and regimes where data are used auto-
matically without the consumer's consent but only on high-risk consumers. The third criterion
ranks regimes according to consumers? access to the identity of data users. At the extremes are
regimes where consumers have access to the identity and dates of data users, versus regimes
where consumers do not have access to such information. In between are regimes where con-
sumers have access to the list of data users and regimes where the matter is not regulated.

The indexes for the three subregimes were drawn up after a process of iteration and selec-
tion of indicators. In the process of structuring our model many criteria have been considered.
Most of the criteria excluded from the model included data that reflected little on the permis-
siveness of the subregime or data that were hard to measure. Regarding the data collection sub-
regime, we excluded criteria such as (a) the time period for which data are saved in the database;
(b) the price of access to data; (c) the scope/coverage of citizens on whom information is
collected; and (d) the response time to a citizen's appeal regarding the veracity of their per- sonal
data. Regarding the data profiling subregime, we excluded criteria such as (a) whether
prerequisites are needed for a profiling company to operate; (b) who grants permission to calcu-
late a score on an individual; and (c) whether there is a regulatory obligation to update the credit
score at certain intervals. Regarding the data use subregime, we excluded criteria such as
(a) whether credit reports and scores are accessible at a fair price; and (b) the regulatory sanc-
tions on reporting inadequate information.

5 |THE INDEX IN PRACTICE: PROOF OF CONCEPT

To make our conceptualization and measurement approach more accessible and to illustrate
variations between countries, subregimes and regulatory strategies, this section examines the
CCDRs in four countries. Appendix B includes the scores and explanations for the classifica-
tion. The cases were selected primarily to achieve maximum variance along the two dimen- sions.
The United States scored low on both dimensions; Sweden scored low on the MR dimension and
higher on the CE; France is diametrically opposed to Sweden, with an extremely high score on
the MR dimension and lower consumer protections on the CE dimension; Israel has the highest
score on both dimensions. Figure 1 shows their distribution upon the two dimensions.

This article presents the research findings in three sections, one for each level: national, sub-
regimes, and regulatory strategies. Table 1 shows the scores on consumer protection for each
country and additional parameters for comparison, and summarizes the main findings dis- cussed
below. First, to examine the variance between the subregimes in each country we
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FIGURE 1 Consumer protection: national and Subregimes scores (percentages, 2019)

calculated the National Range, which represents the gap between the highest and lowest scores
on consumer protection among the three subregimes. This was calculated for the two regulatory
strategies separately and then integrated into one score representing the average between them
(named National Range Total Score). Second, to compare the subregimes we calculated their
average in all four countries (named Sub-regime Average). This was calculated for the two regu-
latory strategies separately and then integrated into one score representing the average between
them (named Sub-regime Average Total Score). Last, to examine variation in the use of regula-
tory strategies we calculated the gap between the highest and lowest national scores for each
regulatory strategy (named Strategies Range).

5.1 | National level

The credit data industry in the United States has a long history that goes back to the first half
of the nineteenth century (Cole & Mishler, 1998). However, the industry has grown intensively
since the late 1970s with a new wave of financialization based on both deregula- tion and
technological advance. The industry is dominated by the three major CRAs, Trans Union,
Equifax, and Experian, and FICO that specializes in credit scoring products. These three
companies have operated as major players at the global level and have expanded their activity
into more than 37 countries worldwide.* Besides them, there are dozens of smaller, regional, and
industry-specific CRAs (CFPB, 2016). The United States has the lowest level of consumer
protections as compared to the other countries; its Total National Score stands at 23%.
Consumers are protected more through CE strategies (37%) than through MR strategies (10%).
Its regime is characterized by a narrow approach to regulation of firms and legisla-

tion that applies only to “traditional” industry and does not address other data-driven firms
and start-up companies using Big Data capabilities and increasingly being drawn into the
consumer financial services marketplace. Also, consumers are at a disadvantage as com- pared
to the powerful industry actors, and are provided with limited protections by govern- ment
authorities; most of the CRAs are not bound by the supervision of the Consumer Financial
Protection Bureau (CFPB), which is not responsible for handling consumer complaints.
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TABLE 1 Consumer protection score on three levels: national, sectoral, and the regulatory strategy (2019)

Data National

[RESHIEHONSHIR) collection Profiling Data use National score range

empowerment (CE)
Total score [TS] MR CE TS MR CE TS MR CE TS MR CE TS MR CE TS

United States 7 33 20 11 50 31 13 22 18 10 37 23 7 28 13
Sweden 40 56 48 56 58 57 33 67 50 41 60 51 22 11 9
France 87 67 77 100 8 54 73 22 48 85 30 57 27 58 29
Israel 80 67 73 56 50 53 87 78 82 77 63 70 31 28 29
Subregime avg 53 56 54 56 42 49 52 47 49 53 48 50 4 14 6

The Swedish CCDR regime was established as early as the 1890s by private credit bureaus
(Jentzsch, 2007). As in the United States, it has been growing more intensively following the
expansion of the credit markets in Sweden (Bos & Nakamura, 2014; Olcer & Santen, 2016).
There are about 15 CRAs in Sweden, the major ones being Upplysningscentralen (UC), Bisnode,
and CreditSafe. After the United States, Sweden has the lowest level of consumer pro- tections;
its Total National Score stands at 51%. As in the United States, consumer protection is provided
mainly through CE strategies (60%) rather than MR strategies (41%). CRAs have access to
extensive data about individuals, and scores are produced and used extensively by credit
intermediaries and lenders. There are also limitations in the CE dimension, for example, the
CRA's instantly record late or missed payments to state authorities and data collection, pro-
duction of scores and data use are not contingent upon consumer consent.

The French centralized credit information system developed in 1989, following advances in
computerization, a deregulation process, and the shift from indirect sale of credit through retailers
to direct-to-consumer lending, which drove demand for a new credit data service (Trumbull,
2010). France has a relatively high level of consumer protections; its Total National
Score stands at 57%. Consumer protection is provided mainly through MR (85%) rather than CE
strategies (30%). It is prohibited for private companies to collect, process, or trade in individuals®
information. Banque de France manages a database containing only data on payment incidents.
CE practices are limited in France, and consumer protections are granted mainly through MR.

The lIsraeli regime evolved relatively late, in the late 1990s, and has developed slowly and
gradually. Until 2002 it was structured like the French regime, with a few public databases
gathering data on payment incidents. But in 2002 private companies were allowed to collect data
on individuals, and since 2011 they have been allowed also to score individuals. The latest
change, which has altered the regime most significantly, took place in 2016. Israel has the highest
level of consumer protection; its Total National Score stands at 70%. As in France, con- sumer
protection is provided mainly through MR strategies (77%) rather than CE strategies (63%). The
Bank of Israel manages a centralized database; there are restrictions on the data col- lected and
strict requirements placed upon data furnishers. Only licensed companies can score individuals,
solely for consumer credit purposes. Consumers are also granted rights to access their data, to
know which institutions have used their data, and to dispute the data. There are nevertheless
limitations in Israel's CE dimension, for example, prior consent is not required from the consumer
before data can be collected; this opt-out mechanism might be less to the benefit of consumers
(Borghi et al., 2013). Also, the supervisory structure in the Israeli regime does not include a body
designated to supervise the central database and be accountable for consumer protections, such
as exists in France.
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52 | Subregime level

As shown in Figure 1, variation also exists at the subregime level (the National Range indicates
6% difference). This variation is more pronounced in the CE dimension (the National Range
indicates 14% difference between the subregimes) than in the MR dimension (the National Range
indicates 4% difference).

In examining the level of consumer protection of the subregimes in each country, we find
variation also within the countries (Figures 2 and 3 describe that variation between the use regime
and the two other subregimes). In the United States the profiling regime is the exception (its Total
Profiling Score is 31%). This high protection in the profiling regime provides con- sumers with
access to their score and grants them information about the parameters used in its calculation.
Those protections, it is important to mention, were granted with the encouragement and support
of the data corporations themselves (Kear, 2014). In Sweden too, the profiling regime is
exceptional (the Total Profiling Score stands at 57%). The high protection in the profil- ing regime
is expressed through tight supervision of the scoring producers, especially regarding the type of
data used for the calculation of scores, a fair dispute mechanism for consumers, and full access
to their score. In France, the exceptional regime is the collection regime (the Total Collection
Score stands at 77%). High protection in the collection regime provides consumers with
empowering regulatory practices, for example, they have access to the information held about
them in the database. Also, in cases of complaints regarding the data collection process,
consumers may apply not only to the Banque de France (which administers the database) but also
to the National Commission for Data Processing and Liberties (CNIL), a powerful indepen- dent
agency that handles consumer issues. The high score in the collection regime is in accor- dance
with the general perception of the right to privacy, which is strictly guarded in the French system;
France ranks among the countries with the world's highest data protection stan- dards (Jentzsch,
2007). In Israel is the profiling regime is the exception (the Total Profiling Score stands at 53%).
The low protection in this regime, as compared to the other two highly regulated subregimes, is
expressed through limited supervision of the processing of data, no requirements for transparency
about the use of data in the calculation of scores, and no way for individuals to forestall being
scored.

There is variation at the subregime level also between countries. In Israel the scoring regime
is the least protected subregime (the Total Profiling Score stands at 53%), whereas in the United
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States and Sweden it is the most protective subregime (the Total Profiling Scores stand at 31%
in the United States and 57% in Sweden).

5.3 | Regulatory strategy

Among the countries examined, MR strategies were more prominent than CE strategies. As
shown in Table 1, the average of the four countries on the MR dimension stands at 53% as com-
pared to 48% on the CE dimension. As shown in Figure 1, the variation among countries is more
prominent on the MR dimension (the Strategies Range stands at 74%) than on the CE dimension
(the Strategies Range stands at 33%).

To summarize the main findings presented in this article, the national level of consumer
protection ranges from 23% (United States) to 70% (Israel). These findings are in line with the
traditional comparative literature on the “varieties of capitalism,” which has demonstrated how
states vary across many political dimensions and how these variations often have significant
effects on their citizens® welfare and their political and economic performance (Esping-Ander-
sen, 1990; Hall & Soskice, 2001). Surprisingly, we found that Sweden is less protective than
France, something that should be further examined in future research. Figure 1 illustrates this
diversity on the national level.

Variations also present at the subregime level. When comparing the subregimes within each
country, we found that in the United States the profiling regime was the most protective of the
three regimes, as also in Sweden. In France, the collection regime was found to be exceptionally
protective as compared to the other two regimes. Israel's profiling regime was found to be less
protective than the two other regimes. We also found variations between countries at the sub-
regime level, In Israel the profiling regime was the least protective subregime, whereas in the
United States and Sweden it was the most protective.

The use of regulatory strategies also differs among the four countries. In Sweden and the United
States, CE was a more common regulatory approach as compared to France and Israel, where MR
was the more common strategy. Overall, MR was more prominent as compared to CE.

Understanding those differences on three distinct levels (national, subregime, and the regu-
latory strategy) is something that should be examined in future research.
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6 | DISCUSSION AND CONCLUSIONS

Several combined forces—including the revolution and reforms in computerization and tele-
communications, as well as financial deregulation—have given rise to more and more con- sumer
lending. The expansion of the credit industry and evolvement of new lending platforms

have increased the demand for new credit data services, and massive technological innovations
have enhanced the supply of ever-evolving data mining techniques, enabling the large-scale col-
lection, processing, and transposition of data. However, the use of credit data without a proper
regulatory framework can potentially cause major social and economic harms, as discussed in
Section 1.

This leads to policy questions of how to design the regulatory architecture so as to improve
the citizen-consumer's overall welfare. So far, academic and policymaking research has adopted
a narrow regulatory approach that reduces the interest of consumers to its economic aspects only,
without giving sufficient consideration to the social dimension or to the fundamental rights of
citizen-consumers. This dominant market paradigm is heavily emphasized in the
World Bank's “Doing Business” index, which measures how a country's regulatory practices
promote more efficient competition in markets. The need, therefore, for a more appropriate
conceptual tool to measure the social aspects and consumer perspective of credit data policy is
what motivated this article.

Conceptually, we have presented a measurement scheme that captures the degree to which
regulatory regimes protect consumers across sates, subregimes (collection, profiling, and use) and
different strategies of regulation (MR and CE). This may allow researchers to distinguish regimes
in a more comprehensive and analytical way, compare distinct aspects of each national regime
and theorize these differences. We have exposed variations in form and direction. Our approach
points to a new direction in researching comparative regulatory capitalism, which looks beyond
national analysis toward an in-depth understanding of other, equally important, levels of
variation. We consider this contribution to be a first step toward developing a theory to explain
variance in CCDRs.

Though we are committed to cross-national comparisons in general, comparative capitalism
in particular (see also Apaydin, 2018; Krizi¢, 2019; Mathieu & Rangoni, 2019), we would also
like to know which subregime or sector is more or less likely to accord us a better understand-
ing of national varieties of regulation. Our empirical findings demonstrate that variance at the
national level can and should be complemented with analysis of variations among subregimes
and diverse regulatory strategies. Such complex analysis enables us to gain a more in-depth
comparative understanding of CCDRs. Israel, for example, demonstrates why a multilevel anal -
ysis is beneficial; if we look only at the national consumer protection level in Israel, we cannot
account for the relatively low protection on the Profiling regime. Comparison between sub-
regimes highlights differences that might otherwise be overlooked, and avoids potentially mis-
leading conclusions regarding the cross-national similarity of regulatory regimes. Findings from
the U.S. case revealed how the distinction between regulatory strategies can better explain the
phenomenon under investigation. Specifically, our findings have shown that in the United States
(and Sweden), CE strategies were more prominent than MR; this may shed light on the politics
around the construction of the CCDR in the United States and the players who have shaped the
regime. Our proposed framework clears the way for a more in-depth political econ- omy analysis
to account for the institutionalization of state and economy relations in capitalist states and the
financial sector's political power and influence on the regulatory structure in the country. At this
stage, we relegate explanations to subsequent papers and focus here on
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conceptualization and measurement; we believe that the construction of the index can set a
basis for further research in this direction.

ENDNOTES

! Doing business web, Getting Credit Methodology, retrieved from http://www.doingbusiness.org/methodology/
getting-credit.

2 For example, the ACCIS (European credit bureaus association) yearly survey (ACCIS, 2015), Miller (2003) and
also Jappelli and Pagano (2002).

3 Article 6 of the GDPR.

4 Experian web, About, Retrieved from: http://www.experian.com/corporate/about-experian.html; Equifax web,
About, Retrieved from: http://www.equifax.com/about-equifax/company-profile; Transunion web, About,
Retrieved from: https://www.transunion.com/about-us/about-transunion.
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APPENDIX A: TABLES OF CRITERIA

TABLE A1l Data collection regime: criteria and indicators

Criteria Description Value range
1 Market Data collection Who is allowedto  3—Only the lender on its own consumers
restriction collect data? 2—The lender and public institutions or

associational bodies
1—The above and licensed commercial

institutions
0—Unregulated
2 Data providers Who is allowed to  3—Public institutions
furnish data? 2—Public institutions and authorized
companies
1—Public institutions and commercial
companies 0—
Any individual
3 Collection of What type of 3—Only data on defaults
financial data financial data can 2—Both data on defaults and credit data
be collected? 1—The above and financial status (assets,
income)
0—Unregulated
4 Collection of What type of 3—No complementary data are collected
complementary complementary 2—Data relating to individuals’ payment history
data data can be 1—Complementary data about spouses 0—
collected? Data relating to individuals? nonfinancial
behavior
5 Restriction on When can data on 3—According to the number of arrears that
reporting data defaults become were not paid on time or the height of the
on defaults reportable? debt
2—After a grace period has been granted to the
consumer 1—

Unregulated
O0—Immediately

1 User Investigation of To which 3—State authority, data collectors, data
empowerment  disputes institutions can providers
consumers appeal 2—State authority and data collectors
for data 1—Only data colYectors
correction? 0—Unregulated
2 Access to the data Do consumers have 3—Consumers have access to the data collected
collected access to the data  about them as well as to the identity of the
collected about data providers
them? 2—Consumers have access to the data collected
about them

1—Unregulated
0— Consumers do not have access to the data

collected
3 Consent By which 3 - A consumer's consent is required before data
mechanism mechanism does can be collected (except forhigh-risk
a consumer allow  consumers)
data to be 2—Data are collected automatically without a
collected about consumer's consent, unless the consumer
him? requests that the collection of data about

them be stopped (and on condition that they
are not a high-risk consumer)

1—Data are collected automatically without a
consumer's consent but only on high-risk
consumers

0—Data are collected automatically without a
consumer's consent
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TABLE A2 Consumer profiling regime: criteria and indicators

Criteria Description Value range
1 Market Scoring producers  Who calculates the 3—Only lenders on their own consumers
restrictions score? 2—L enders and licensed companies 1—

Any commercial company 0—Commercial
companies and state

authorities
2 Supervision of the To what 3—The accuracy of the risk assessment process
scoring producer  supervisory 2—The type of data used for the calculation of
procedures are scores
scoring producers 1—The accuracy of data
subject? 0—No regulatorysupervision
3 Data used for What data can be  3—Public identifying data and defaults 2—
scoring used? The above and credit data

1—The above and personal data
0—The above and inquiries

1 Consumer Consumers’ rights What are the rights 3—Examination of his\her dispute by a
empowerment in case ofa of the consumer company representative
dispute in case of a 2—Add an explanatory statement on his credit

dispute with the report
score producer? 1—A compulstory answer within a certain
timeframe
0—A consumer is not entitled to appeal the

Score
2 Access to scores by What are the rights 3—Consumers are entitled to access an
individuals of consumers identical credit score as the one provided to

regarding access other entities
to their credit 2—Consumers are entitled to access a credit
score? score, but not necessarily the same score
provided to other entities
1—Unregulated
0—Consumers cannot access their personal

score
3 Consent How does the 3—A score produced by an intermediary
mechanism consent requires the consent of the consumer

mechanism work 2—A score produced by an intermediary does
when the score is not require consent, but the consumer may
produced by an request not to be scored
intermediary? 1—A score produced by an intermediary does

not require the consent of the consumer

0—N\a
4 Transparency of Avre the score 3—Alll score producers are required to be
data used to producers transparent about the data used for the score

process the score  transparent about 2—Some of the agencies producing scores are

the data used for required to be transparent about the data
the score? used for the score
1—Some of the agencies producing scores are
transparent
0—Score producersare nottransparentabout
the data used for the score
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TABLE A3 Data use regime: criteria and indicators

1 Market
restrictions

1 Consumer
empowerment

Criteria
Access to the data

Score use
restrictions

Data use
restrictions

Prerequisites for
data use

Time limitation on
data use

Informing an
individual about
data use

Consent
mechanism

Description

How is access to
data determined?

In which economic
spheres can the
score be used?

For what purpose
can data be used?

What prerequisites
are required to
use the data and
score?

When can data on
defaults no
longer be used?

Under what
circumstance is
an individual
informed about
their data being
used?

By which
mechanism does
the consumer
give consent to
the use of his
data?

Transparency about Do consumers have

the data users

access to the
identity of data
users?
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Value range

3—The consumer determines who gets
access to his/her data

2—The state determines who gets access to
the data

1—An industry association determines who
gets access to the data

0—Access to data is determined through
trade agreements between commercial
entities

3—Consumer credit

2—The above and companies that advance
goods or services to consumers that will be
paid at a later stage

1—The above and residence shopping 0—

Unregulated

3—Credit decisions and supervision over the
financial market

2—The above and specified financial
decisions

1—The above and marketing

0—Unregulated

3—Authorization from the consumers 2—

Citizens’ bank or credit card account
numbers

1—Citizens® ID\national security number

0—Unregulated

3—Immediately after the debt is paid 2—

One to three years after the debt is paid

1—NMore than three years after the debt is
paid 0—

Unregulated

3—Every time their data are used 2—

If there is a risk of data breach

1—If the use of their data has prevented
their access to credit or worsened their
credit terms

0—The individual has no right to be
informed

3—A consumer's consent is needed before
data can be used (except for high-risk
consumers)

2—Data are used automatically without a
consumer's consent unless they request
that the use of their data be stopped (and
on condition that they are not high-risk
consumers)

1—Data are used automatically without a
consumer's consent but only on high-risk
consumers

0—Data are used automatically without a
consumer's consent

3—Consumers have access to the identity of
data users and the dates on which they
used the data

2—Consumers have access to the list of data
users 1—

Unregulated

0—Consumers do not have access to the list
of data users
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APPENDIX B: CLASSIFICATION DECISIONS AND DATA

Our classification decisions are elaborated below—as response to the criteria in the tables—
starting with the collection regime before moving to the profiling and use regimes. Decisions are
summarized also in Table B1.

B.1. The collection regimes

United States: Market restrictions: (a) Any person can engage in the practice of collecting con-
sumer credit information or other information on consumers; 0. (b) Any person can furnish data
to a CRA, including public institutions (bankruptcy records, civil court monetary judg- ments,
and government tax liens), financial institutions (bank credit cards, retailer credit cards, auto
loans, student loans, and mortgages) and also individuals (employers, landlords); O.

(c) Any type of financial data can be collected, including credit data (the type of credit, the credit
limit or loan amount, account balance, the account payment history, etc.), income, assets,
purchasing habits; 0. (d) Complementary data can be collected, including “alternative data”
about consumers’ payment behavior with nonfinancial institutions, and data about other indi-
viduals who are listed as a borrower on a given credit. Alternative credit reporting companies use
similar data and also network data (e.g., information from social network and individuals® phone
activity); 0. (e) The FCRA (Fair Credit Reporting Act) does not directly address the issue of when
late payments can become reportable to a CRA, and therefore each CRA has its own policy.
Nonetheless, the joint credit reporting manual used by NCRAs, states that a delinquency must
extend 30 days past the billing due date in order to be reportable; 1. Consumer empower-
ment: (a) The FCRA grants consumers the right to dispute with CRAs. Regarding the govern-
ment agencies, the Federal Trade Commission and the Consumer Financial Protection Bureau do
not represent individuals individually, but they may send an inquiry to the company, and if there
are enough complaints or other evidence of wrongdoing by the company, they may take legal
action against the company; 1. (b) Consumers have access to the data collected about them by
CRAs and once a year this access is free of charge, this according to the FCRA; 2.

(c) Consumers? data are collected automatically, without their consent; 0.

Sweden: Market restrictions: (a) Only companies that have a license from the Swedish Data
Inspection Board. Currently there are 15 companies that have been granted a license to work with
credit information; 1. (b) Data are furnished from public registers (such as the Swedish Tax Agency,
the Enforcement Agency, land-keeping authority, the Swedish Companies Registration Office, and
more), and financial institutions; the regulation does not state which institutions can furnish data;
1. (c) Financial data about defaults from the Kronofogden and loan brokers, credit data from banks
and income figures from the tax authority; 1. (d) Complementary data cannot be collected; 3.
(e) Government payments (childcare or driving fines) are collected immediately; with private com-
panies a delinquency must extend 30 days past the billing due date in order to be reportable. Dur- ing
this time, a notification letter will be sent to the person in question with information about the payment
remark and registration date; 0. Consumer empowerment: (a) Consumers can bring their dispute to
the data inspection authority and also to the CRAs; 2. (b) Consumers have access to the
data collected about them as well as to the identity of data providers; 3. (c) Consumers” data are col-
lected automatically, without their consent, this according to the Credit Information Act; 0.

France: Market restrictions: (a) Data are collected to a database held by the public registry—
the National Register of Household Credit Repayment Incidents—which is under the
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supervision of the Banque de France; 2. (b) Data are furnished from the French over-
indebtedness commissions and from authorized financial institutions; 2. (c) Only negative data
about the incidents on all types of credit granted for nonprofessional purposes, including over-
drafts and repayment schedules; 3. (d) Complementary data cannot be collected; 3. () The
threshold for incidents and overdrafts is about 500 euro. Also, an incident is reported to the
Banque de France after 1 month has passed the billing due date; 3. Consumer empowerment:
(a) Both The French Data Protection Authority (CNIL») and Banque de France deal with citi-
zens’ complaints; 2. (b) The reporting institution must inform the borrower about the inscrip-
tion in the database, therefore the consumer is informed what data are reported and by whom;
3. (c) Data are collected automatically on debtors without their consent; 1.

Israel: Market restrictions: (a) Data are collected to a database held by the Bank of Israel; 2.
(b) Data are furnished from public sources (such as the Official Receiver, Bank of Israel, Writ of
Execution), courts, and authorized financial institutions; 2. (c) Both negative data about payment
disarrays and credit data can be collected. Credit data include information such as: the type of
credit transactions, the purpose for taking the credit, terms and conditions, payments history; 2.
(d) Complementary data cannot be collected; 3. (e) A delinquency must extend 30 days past the
billing due date and the amount of debt must be higher than 200 NIS (in the case of a bank), or
60 days past the billing due date and the amount of debt must be higher than 500 NIS (in the case
of “certified sources”); 3. Consumer empowerment: (a) Despite the fact that the Bank of Israel is
the data collector, it is also responsible for dealing with citizens” complaints; 1. (b) Consumers
can have access to the data collected about them and to the identity of data providers; 3. (c) Data
are collected automatically without a consumer’s consent, unless the consumer requests to stop
the collection of data about him (and on condition that they are not a high-risk consumer); 2.

B.2. The profiling regimes

United States: Market restrictions: (a) Commercial companies calculate the score, the major ones
being FICO and VantageScore, but besides them many other alternative scoring companies and
data brokers have developed the technological infrastructure enabling them to score individ- uals;
1. (b) Score producers are not subject to regulatory supervision of the calculation of scores and
data processing; 0. (c) Scores can be calculated using all types of data except discriminatory data
such as race, national origin, age, or gender, this according to the Equal Credit Opportu- nity Act
(ECOA); the data used by alternative scoring companies are even more pervasive and may rely
on thousands of data points, not all related to traditional financial risk, for example: educational
history, employment history, and even seemingly nonfinancial information such as social media
data; 0. Consumer empowerment: (a) Consumers have the right to file a brief state-

ment, often referred to as an “explanatory statement,” explaining their dispute; 2. (b) The credit
score individuals have access to is an “educational score,” which differs from the score lenders
use to make loan decisions; 2. (c) Consent from the consumer is not required; (1d. ) Some com-
panies, like Fair Isaac, the makers of the FICO score, do give the weights of various criteria that
they look at, but this is not a binding restriction, and other scoring companies are not transpar-
ent about the data used for the calculation of scores; 1.

Sweden: Market restrictions: (a) Any company planning to conduct credit-scoring operations
must have a license from The Data Protection Authority; 2. (b) The Data Inspection Board is
authorized to check what data is being used in the scoring model; 2. (c) The data that can be used
to calculate the score includes data on defaults, public identifying data, credit data, and
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TABLE B1 Detailed scores for the four countries and subregimes

Consumer protection United
measures States Sweden France Israel
Data collection Market restrictions ~ Data collection 0 1 2 2
Data providers 0 1 2 2
Collection of financial data 0 1 3 2
Collection of complementary 0 3 3 3
data
Restriction on reporting data 1 0 3 3
about defaults
Consumer Investigation of disputes 1 2 2 1
empowerment Access to the data collected 2 3
Consent mechanism 0 1
Total collection regime 4 11 19 18
Profiling Market restrictions  Scoring producers 1 2 8 2
Supervision of the scoring 0 2 3 1
Producers
Data used for scoring 0 1 8 2
Consumer Consumers rights in case ofa 2 3 0 2
empowerment dispute
Access to scores by 2 3 0 3
Individuals
Consent mechanism 1 1 0 1
Transparency of dataused to 1 0 1 0
process the score
Total profiling regime 7 12 10 11
Data use Market restrictions  Access to the data 0 0 2 2
Score use restrictions 0 1 3 3
Data use restrictions 0 1 3 3
Prerequisites for data use 1 1 2 3
Time limitation on data use 1 2 1 2
Consumer Informing an individual 1 3 1 1
empowerment about data use
Consent mechanism 0 0 1 3
Transparency about the data 1 3 0 3
users
Total use regime 4 11 13 20

personal data (such as a person's age or family status); 1. Consumer empowerment: (a) CRAs
must have an investigation department with employees who examine individuals® disputes; 3.
(b) Individuals automatically get a copy of the score accessed by other entities; 3.
(c) Consumers? data can be processed without the consent of the individual, this according to
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the Credit Information Act; 1. (d) Score producers are not transparent about the data used for the
score; 0.

France: Market restrictions: (a) Scores are calculated only by the financial institutions about
their own costumers; 3. (b) Financial regulators check that the risk assessment procedures taken
by banks are accurate; 3. (¢) The only source of information for credit providers is the FICP,
which gives them access only to publicly identifying data and defaults; 3. Consumer
empowerment: (a) A consumer is not entitled to appeal the score; 0. (b) Consumers cannot access
their personal score; 0. (¢) Scores are not produced by intermediaries, but only by banks;

0. (d) Each bank has its own policy; 1.

Israel: Market restrictions: (a) Credit scores are calculated by lenders and by private companies
holding a license; 2. (b) The Bank of Israel is authorized to check that the score producers use
accurate data; 1. (¢) The data that can be used include data on defaults, public identifying data,
credit data; 2. Consumer empowerment: (a) Consumers have the right to file a brief statement,
often referred to as an “explanatory statement,” explaining their dispute; 2. (b) Individuals can
ask for the score accessed by other entities; 3. (¢) Consent from the consumer is not required; 1.
(d) Score producers are not transparent about the data used for the score; 0.

B.3. The use regimes

United States: Market restrictions: (a) Access to the data is determined in commercial agree-
ments between CRASs and other institutions; 0. (b) Scores can be used in all economic spheres;
0. (c) According to the FCRA, if an entity has a legitimate business need, it can use the data for
any purpose; 0. (d) To use the data the data user must provide the national security number of the
citizen; 1. (e) Late or missed payments, accounts that have been sent to collection agencies,
accounts not being paid as agreed, or bankruptcies stay on credit reports for approximately 7
years; 1, Consumer empowerment: (@) When a data user takes adverse action on the basis of
information contained in a consumer report, he is obligated to provide the consumer with oral,
written, or electronic notice of the adverse action; 1. (b) According to the Fair Credit Reporting
Act, credit grantors with a permissible purpose may inquire about a person's credit information
without their prior consent; in some states individuals® permission is required when data are
used for employment purposes; 0. (c) The three NCRAs provide consumers with access to the
list of data users and also the date on which the data were accessed. Nonetheless, this is not a
binding practice and each CRA adopts a different policy on this issue; 1.

Sweden: Market restrictions: (a) In some companies, for example, Bisode, access to the data
are determined though trade agreements. But in UC, the major CRA in Sweden, a closed users
group consisting of industry players decides which institutions are allowed to use the data; 0.
(b) Scores are used in consumer credit, companies that advance goods or services to consumers
that will be paid at a later stage (such as cellular or utilities companies), and for residence shop-
ping; 1. (c) Credit intermediaries use the data to target potential consumers, market and supply
them with credit products; 1. (d) To use the data the data user must provide the citizens’ 1D
number; 1. (¢) The time in which data can be used are limited to 1 to 3 years; 2. Consumer
empowerment: (a) The individual gets a copy of the data and score from the credit bureau every
time their data are used, this according to the Credit Information Act in Sweden; 3. (b) Data are
used automatically and the consumer's consent is not required; 0. (c) Consumers have access to
the identity of data users and the dates on which they used the data; 3.
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France: Market restrictions: (a) The state determines who gets access to the data; 2.

(b) Scores are used only for consumer credit; 3. (¢) Data can be used for credit decisions and also
for policymaking and supervision by the central bank; 3. (d) To use the data the financial
institution must provide a citizen's bank or credit card account numbers in addition to his ID
number; 2. (e) Records of judicial measures and repayment plans are kept for 8 years; 1. Con-
sumer empowerment: (a) Individuals are informed if the use of their data have worsened their
credit terms or denies them access to credit; 1. (b) Data are used automatically on debtors with-
out their consent; 1. (c) Consumers do not have access to the list of data users; 0.

Israel: Market restrictions: (a) The state determines who gets access to the data; 2. (b) Scores
are used only for consumer credit; 3. (c) Data can be used for credit decisions and also for pol-
icymaking and supervision by the central bank; 3. (d) Permission from the individual is required
and the individual can also restrict its validity to a limited time period; 3. (e) The time in which
data can be used are limited to 3 years; 2. Consumer empowerment: (a) Individuals are informed
if the use of their data has worsened their credit terms or denies them access to credit;

1. (b) A consumer must give his consent every time before data are used; 3. (c) Consumers have
access to the identity of data users and the dates on which they used the data; 3.
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2. National Varieties Still Matter:

A Comparative Analysis of Consumer Credit Data Regimes in the US, Sweden, Israel,

and France

Abstract

Before we ask why countries vary, we should ask how they differ and which difference
IS more significant in terms of their historical institutional tradition. This argument is
demonstrated via a stepwise comparative analysis of consumer credit data regimes in the US,
Sweden, France, and Israel regarding two regulatory dimensions: business restrictions and
consumer empowerment. Stressing the different state-driven patterns and logics of political
economic interaction, this article explains why countries with different capitalist systems have
taken similar paths towards regulating businesses. The study explores variation on the
conventional businesses’ restriction dimension, and underscores two distinctive country
clusters (the US and Sweden who rank low on the BR dimension, compared to France and
Israel), but also points to variation within these country clusters on the consumer empowerment
dimension. The last section explains the differences between and within these two country
clusters. The paper concludes that considering the empowerment dimension is crucial to
understand how politics is expressed in current regulatory governance order, but more

significantly it is important for understanding how nations matter in the regulatory arena.

Key words: comparative political economy; national variation; regulatory strategies; consumer

credit data; stepwise comparative method.
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Introduction

Scholars inspired by national models of capitalism approach tend to understand states’
capacities as varying along a continuum from faire to laissez-faire. Nonetheless, extensive
scholarship suggests that the standard binary understanding of the state’s role in terms of
interventionist vs. non-interventionist is misleading, and state involvement should be perceived
in terms of qualitative differences in the modes by which it structures markets (Levi-Faur,
2005; Vogel, 2018, 1996; Schmidt 2007). Following that literature, this research uses a
consumer regulation measurement scheme developed by Mizrahi-Borohovich & Levi-Faur
(2020), which distinguishes between two regulatory dimensions: Business restriction (BR) and
consumer empowerment (CE), to explain the different paths taken towards regulating
consumer credit data, and to discuss how we should approach variations in regulatory regimes
while still drawing on the literature suggesting that nations matter.

This paper focuses on the governance of consumer credit data, demonstrating the social

complexities of the interplay between technology, politics, and economics. Consumer credit
data lies at the forefront of the surveillance economy and its regulatory governance can be
transparent, punitive, reliable, or fair to individuals to a lesser or greater degree. The two
regulatory strategies interact in various ways, creating different regulatory regimes which vary
in their normative, legislative, and constructive frameworks. Studying the consumer credit data
regulatory governance is thus increasingly important for both consumer welfare and the
promotion and protection of liberal society.
As mentioned above, credit data regulation is applied through two distinct regulatory
dimensions (Mizrahi-Borohovich & Levi-Faur, 2020): BR is the conventional approach often
examined in the national models of capitalism literature. It is directed towards businesses and
imposes on them legal boundaries and restrictions such as limitations on the scope of data
collected or licensing requirements. CE regulates and empowers consumers by giving them
rights and tools to navigate the market and improve decision-making skills, e.g. the right to
dispute, or access to data collected. This strategy builds on notions of the “consumer-citizen”
and the governmental technique of responsibilization (Shamir, 2008) through which the state
holds individuals accountable for aspects of market governance and social security that it
formerly provided.

As the national models of capitalism approach guides our expectations regarding the
BR dimension, the paper traces the surprising similarity between the ‘corporatist’ Swedish
state and the ‘liberal’ US who have limited restrictions on businesses and rank low on the BR

dimension. To explain this surprising result the paper compares two different country clusters:
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one comprising the US and Sweden which rank low on the BR dimension, the other comprising
France and Israel, which rank high on the BR dimension. But these paradoxes should not
obscure the differences on the CE dimension, wherein the US has a lower score compared to
Sweden, and France has a lower score compared to Israel. The paper traces these similarities
and differences between the country clusters by applying the stepwise comparative analysis
approach (Levi-Faur, 2006).

The article is organized into five sections. The first reviews the literature and underlines
the explanatory framework presented in this article. Section two outlines the methodology and
case selection. Section three describes the regulatory regimes in the four countries. The fourth
and fifth sections explain the differences across the countries, initially on the BR dimension

and within the countries on CE. The final section discusses the results and inferences.

1. Varieties of Capitalism on method not extent

The study of politics in general and comparative political economy specifically emphasizes the
notion of variations of capitalism. The foundation for the discovery of distinct models of
capitalism was laid during the second half of the twentieth century, following the liberalization
changes from the 1970s onwards. The “national models of capitalism” approach is founded on
Andrew Shenfield’s (1965) seminal Modern Capitalism, which explored the diversity of
postwar models of capitalism and varying relationships between the state and interest groups.
Scholars identified with the national models of capitalism approach tend to view states’
capacities as constitutive of fairly predictable policy patterns, perceiving variance along a
continuum from faire to laissez faire on each national variety.

Three distinctive state-driven patterns and logics of political economic interaction with
business and labor are conceivable: liberal, corporatist and statist (Shonfield, 1965). Liberal
states, like the US and UK, take an arm’s length approach to business and labor, and are
generally expected to intervene minimally in the market. In corporatist states, identified with
Scandinavian countries, the state is more present thus the political authority is divided through
a collective bargaining system and consensus is highly valued. In statist countries such as
France, the state tends to intervene rapidly and extensively where it sees a need to reshape the
general economic and social environment.

However, as research has shown, states may not act as expected per their particular

variety of capitalism. Specifically, corporatist states®, despite their ideal-typical nonmarket

5 In the article the authors use different terminology, corporatist states are named enabling states.
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preservation function, may act to deregulate the economy in ways that jeopardize nonmarket
coordination (Schmidt, 2009). Also, studies have found that statist states might play a pivotal
role in initiating and advancing the liberalization of the economy and its growing integration
into global markets (Maman and Rosenhek, 2012; Abdelal 2007; Etchemendy 2004). In
addition, liberal states may appear much more interventionist than expected, either through
direct government action or through regulatory agencies (Moran, 2003). Also, regulation
scholars have discussed the applicability of ‘classic models’ in explaining variation in
regulatory institutions and practices at the national and sectoral level (Levi-Faur, 2006; Bartle,
2006), particularly in the field of social policy (Menz, 2017, Haber, 2015).

The reason why the policy mix of states in different capitalist models appears
unexpected results from the conventional yet reductionist method of examining government
control over markets. The standard binary understanding of the state’s role in terms of
interventionist vs. non-interventionist is misleading, and state involvement should be perceived
in terms of qualitative differences in the modes by which it structures markets (Levi-Faur,
2005; Vogel, 2018, 1996; Schmidt 2007). Vogel (1996) argues that the changes in state-society
relations since 1975, and the ensuing trend of regulatory reforms, represent not deregulation
but a combination of liberalization and re-regulation. Similarly, Schmidt (2009) proposes to
add another dimension to the distinction between states; in addition to the simple continuum
from faire (state action) to laissez-faire (market action), states also move toward faire-faire
(state-set guidelines for market action) or faire avec (state acting with market actors).
Continuing this line of argument, | suggest adding to the conventional BR dimensions the CE

dimension to better capture and explain variance across countries.

1.1 Explanatory framework

The case analysis has been guided by four regulation theories: public interest, private interests,
ideas and institutions. The first perspective suggests that public welfare is the driving force
behind regulation. This functionalist approach regards policy-making as a more or less rational
process of problem-solving. According to this approach, regulation would develop in response
to national economic challenges and focusing event exacerbated them. In the context of credit
data markets two major economic problems are conceivable: high level of consumer credit and
bankruptcy.

Thus, to respond to social needs and reduce excessive debt, regulation would involve minimal

restriction on access to consumer credit data while providing the consumer with greater tools
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to act responsibly. Therefore, high levels of consumer credit and bankruptcy may result in a
low score on BR and high score on CE.

The second approach focuses on power and suggests that economic actors are pressing
the state to protect their interests (Stigler, 1971). In consumer policies, economic groups which
are small groups with high stakes in policy, could press their views more effectively and exert
more influence on the policy making process than larger groups with a smaller stake per capita,
such as consumers (Striinck, 2005). According to this approach, regulation would develop in
response to pressures from consumer lenders and the financial information service industry -
specifically, these groups may exert pressures resulting in low scores both on BR and CE.

A perspective focused on ideas argues that regulation is affected by ideologies
(Campbell, 2002; Schmidt, 2008). According to this approach, regulation would develop
according to the manner in which policy makers perceive the proper goals of government
regulation and market promotion. In this case, the dominant ideas may emphasize either the
regulation for competition rationale to develop the credit data markets, or the market failure
rationale (regulation of competition) to prevent anti-competitive behavior in them (Levi-Faur,
1999). According to the market creation rationale, regulation should reduce the information
monopoly of individual lenders and the competitive advantage of large financial institutions by
enabling the exchange of information on consumers between lenders (through low BR) while
ensuring the consumer interest is protected through empowerment. However, according to the
market failure rationale regulation should nurture competition in the market and focus on
concerns over market competition and power in credit data markets® by providing greater
business restrictions. As this type of regulation is mainly narrow and aimed at correcting market
failures, consumer empowerment would be beyond its scope. Specifically, policy goals
emphasizing market creation (i.e., regulation for-competition) rather than protection of
competition may result in a low score on BR and high score on CE.

An institutionalist perspective would focus on established policies and their influence
on regulation. Historically evolved policies operate as constraints and as a strategic resource
for actors engaged in contests over the types of practices that are coded as appropriate or
desirable (Pierson, 2000; Thelen, 2003). Applying this approach to credit data regulation may
suggest that regulation would develop in response to the welfare state context. The political

economy literature has long recognized the relationship between financial markets and welfare

8 These are typical problems in the credit data market as credit information systems are natural monopolies (the
wider the coverage, the higher the system’s efficacy) (Ferreti, (Ferretti, 2014; Jentzch, 2007).
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states as substitutive (Kumhof, Ranciere and Winant 2015; Rajan 2010; Ahlquist and Ansell
2017; Prasad 2012). Indeed, scholars like Colin Crouch (2011), Raghuram Rajan (2010),
Wolfgang Streeck (2011) and Monica Prasad (2012) have all observed lawmakers around the
world using easy credit to compensate citizens for low wages and frayed social safety nets in
the era of neoliberalism. Recently, Wiedemann (2021) has shed light on the conventual
understanding in political economy regarding the relations between credit and welfare state
and showed that the credit markets not only substitute for limited welfare states but also coexist
with comprehensive but stratified welfare states as credit markets come into play for
individuals who are incompletely covered by the welfare system. This scholarship promotes
the assumption that regulation would develop in response to the ways in which welfare states
distribute social benefits across individuals, as it impacts the socio-economic problems that
policy-makers face and creates vested interests, which in turn impact the extent to which they
are likely to introduce regulation to entice lenders to lend and consumers to borrow. As each
strategy affects either the supply or the demand for credit, the institutional context may affect
them differently; BR affects the supply of credit, as extensive access to credit data tends to be
perceived as a significant facilitator of access to more affordable and better-quality credit for
consumers.” CE affects the demand side, as it is aimed at enhancing consumers’ confidence in
the market through the provision of information and rights. Thus, it is expected that weak
coverage for affluent groups and inadequate protection for them by welfare would result in a
low score on BR and high score on CE.

2. Methodology

To explain the differences on both dimensions, this research conducts a stepwise comparative
analysis (Levi-Faur, 2006). Cases were chosen according to two major considerations: first,
they vary along the two regulatory dimensions (Mizrahi-Borohovich & Levi-Faur, 2020)2
(Figure 1). Of the four counties, the United States was found to have the lowest level of
consumer protection (its Total National Score stands at 22%) and to be more dominated by CE

(33%) than BR strategies (10%). Sweden has the second-lowest level of consumer protection

" OECD, Facilitating access to finance - Discussion Paper on Credit Information Sharing, at
https://www1.0ecd.org/globalrelations/45370071.pdf; Those claims are based on the economic literature on credit
reporting systems, that argues that the “free” collection, processing and distribution of consumer credit data
improves the risk assessment process in lending decisions and thus increases lending rates in a country (Barron &
Staten, 2003; Jappelli & Pagano, 2002).

& Minor differences can be seen between the numbers presented here and the scores presented in the first paper
of the dissertation, due to changes taking place as part of the index’s validation and development. The updated
index is presented in the Appendices (1,2, and 3).

51



in the group (its Total National Score stands at 56%) and also, like the US, it is dominated by
CE (77%) rather than BR strategies (41%). France has a relatively high level of consumer
protection (Total National Score 57%) and it is dominated by BR (87%) rather than CE
strategies (27%). Israel has the highest level of consumer protection (Total National Score
73%) and like France, is dominated by BR strategies (79%) but is, unlike France, also high in
CE strategies (67%).

Second, the countries (except Israel) are conventionally representative cases of CPE
typologies representing distinctive pattern of state action and interaction with business and
labor. The United States represents the liberal — perhaps extreme — type of capitalism. Sweden
is known for its corporatists structure and unusual system that combines enormous social
protection for the individual with a remarkably liberal economy’ (Steinmo, 2010). France is
often described as illiberal and interventionist withe the state being more active in structuring
economic relations (Schmidt 1996; 2002 ch.6). Israel is often regarded as a formerly statist
country which has experienced intensified liberalization processes since 2000, particularly in
finance (Maron & Shalev, 2017; Maman & Rosenhek, 2012).

The empirical data was gathered through document analysis and semi-
structured interviews. The document analysis involved collecting publicly available policy
papers, reports, and statements from government agencies, as well as legislation and regulation.
Furthermore, interviews with 24 stakeholders were conducted between the years 2017-2020.
The interviewees were from different types of organizations including private credit bureaus,

financial regulators, privacy authorities and academic scholars.
3. A comparison of the consumer credit data regimes in four countries

This section outlines significant divergences in state’ patterns towards the regulation of
businesses in credit data market, as indicated by the measurement of business restrictions. The
four countries examined fall into two distinct clusters: on the one hand, the US and Sweden
which introduce minimal BR regulation and highly developed credit data industry, and on the
other hand France and Israel, which introduce expansive BR regulation and limited credit data
industry.® The differences within the country clusters in regard to the level of consumer

empowerment are also described.

% The specific regulatory principles on both dimensions for each country are presented in Mizrahi-Borohovich &
Levi-Faur (2020).
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Cluster One: business-driven regulation

The United States.

Public credit information services evolved in the first half of the nineteenth century. Initially,
credit reporting companies were mainly local, as merchant associations traded financial
information about their customers (Olegario, 2000). By the late 19" century, these associations
had become institutionalized in the form of independent credit bureaus; by 1950 there were
1,500 commercial rating agencies in the US (Trumbull, 2010). Over the years, the industry has
developed within a loose regulatory environment allowing credit bureaus to accumulate
erroneous records, with intrusive characterizations and prejudiced or biased reports. Also,
information-sharing about solvency, prospects, and the personal character of individuals was
common and credit bureaus behaved secretively and tried to avoid contact with consumers
(Jentzsch, 2007; Marron, 2007). Concerns were also raised regarding how the industry
exacerbates inequality (Citron & Pasquale, 2014; Fourcade & Healy, 2013; Rona-Tas, 2016),
and promotes a culture of credit use and of “life in debt” (Fourcade & Healy, 2017; Marron,
2009; Poon, 2013). Against this background, consumer organizations exerted pressure to
regulate the credit reporting industry. The regulatory and legal environment in the US evolved
much later than the credit industry, and even after the regulatory changes it still lags behind the
increasing technological innovations and new business models and has limited success in
enhancing the protection of consumers and improving fairness (Mierzwinski & Chester, 2012;
Roderick, 2014). The industry was first regulated in 1971 with the initiation of the FCRA.
Despite being considered the most important law in the history of the US credit reporting
industry, it failed to solve the multiple problems that the industry had created. For 25 years,
any attempt to bring about further regulatory change was stalled by strong objection from the
industry (Jentzsh, 2007). In 2010, under the Dodd-Frank Act, the Consumer Financial

Protection Bureau (CFPB) was established as the main authority supervising the credit data

industry. Under the Trump administration, the authority has been weakened to great extent and
law enforcement activity at the CFPB dropped precipitously.!® The US credit data industry has
evolved as one of the most powerful institutions in contemporary American life and as one of
the most developed in the world (Lauer, 2010). There are four main companies which lead the
industry: the “Big Three” consumer reporting agencies (Trans Union, Equifax, and Experian)

that each maintain files on and score more than 200 million Americans, and FICO which

10 peterson, C. L. (2019) Dormant: The Consumer Financial Protection Bureau’s Law Enforcement Program in
Decline,Washington D.C., Consumer Federation of America (CFA). Retrieved May 23, 2020 from:
https://tinyurl.com/y6kdh6xq
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specializes in credit scoring; the four companies profile nearly every credit-active consumer in
the United States. All four operate as major players at the global level and have broadened their
activity into more than 37 countries worldwide!!. Besides them, there are dozens of smaller,
regional, and industry-specific credit bureaus which collect their data from smaller, local
lenders and then share it with one or more of the Big Three companies. In the past two decades,
the credit data industry has grown steadily, with other unregulated online data firms engaged
in credit-related practices. Having the ability to access multiple sources of off- and on-line
information, create an online score for assessing a consumer’s “intent” for a product or service,
and to link it to other online records, this industry has blurred the line between the traditional
definitions of consumer reporting agency and target marketing (Fourcade, & Healy, 2017;
Mierzwinski & Chester, 2012).

Sweden.

As early as the 1890s, public credit information services were common, and were provided by
independent credit bureaus. But lenders only started to share their data with them during the
70’s; until then credit bureaus in Sweden mainly used public data held in state registries. The
bureaus relied on information like taxable income and owned wealth or property, which was
accessed through publicly available sources under the 1766 Freedom of Press Act and the 1949
Freedom of the Press Act, which are both regarded as integral components of the Swedish
Constitution. Only in 1970, following the credit liberalization processes enhancing lenders’
interests with better risk assessment methods, the six largest banks established the company
Upplysningscentralen (UC) and started to share their data through it (Olcer & Santen, 2016).
Following UC, other bureaus established commercial agreements with consumer lenders and
began to trade consumer data. Once private bureaus started to collect and process non-public
personal information, concerns over privacy and fairness to consumers were raised by
policymakers and eventually led to the legislation of the Credit Information Act in 1977. The
most important change this law brought about was the Data Inspection Board’s authorization
to license and supervise private bureaus. The founding of independent boards was a relatively
well-established Swedish practice that goes hand in hand with the long and stable legacy of
statehood in that country (Frosini, 1984). The authority closely guards credit bureaus, it
licenses them, and is authorized to object to the use of certain types of data by the bureaus, as

it did with Creditsafe which was banned from using information about government loans and

11 Experian (n.d.) About Experian. Retrieved May 24™, 2020 from: https://tinyurl.com/235b2ba6
Equifax (n.d.) Company Profile. Retrieved May 24™, 2020 from: https://tinyurl.com/26vda527
Transunion (n.d.) About Us. Retrieved May 24, 2020 from: https://tinyurl.com/ppvemckh
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grants to students in their scoring models.'? The credit data market has become consolidated
over the years with two companies, UC and Bisnode, holding 80% of the market,*® plus about
15 smaller bureaus. UC has operated since 1970s and it is Sweden’s largest and leading bureau

with over 141 reporting banks.

Thus, the US and Sweden are both characterized by a liberal credit data market in which private
credit bureaus are limitedly regulated. Yet, one should recognize that although they belong to
the same country cluster, the US and Sweden are far from being identical cases as
empowerment is much more extensive in Sweden than in the US. Consumers have access to
the data collected about them as well as to the identity of data providers. Also, their score is
automatically sent to them each time it is accessed by lenders or other entities, and the dispute

resolution mechanisms are more adequate as consumers can dispute to a state authority.

Cluster two: State-driven regulation

France.

Public credit information services evolved only in 1989, because the privacy authority, CNIL,
had always applied strict data privacy principles both on public and private databases. At the
time of CNIL’s establishment, the credit bureau business didn’t exist in France. Specifically,
lenders did not rely on their services and thus they did not oppose the same strict data privacy
principles being applied both on public and privately held data. Traditionally, credit was
offered mainly by independent finance companies which did not depend on credit bureaus, but
rather relied on retailers to assess the creditworthiness of their borrowers. Also, the number of
lenders was relatively small, roughly 100 in 1970; with large internal databases, they had to
worry less about outstanding loans to other lenders (Trumbull, 2014). Only in 1980, when
commercial banks moved aggressively into the consumer lending sector, Bank of France
proposed setting up the public credit register. The proposal was raised at a time when household
indebtedness had grown from 3 to 7 percent of disposable income in only four years (1984-
1988) and policymakers were looking for ways to reduce excessive debt. CNIL's strict stance
remained unchanged, and despite efforts by the Bank of France to allow more extensive
information to be shared, the authority used all its might to halt any proposal on the subject.
CNIL claimed that positive information is susceptible to being diverted from its original

purpose, since the richness of the data might lead to usage for other purposes such as marketing

12 Credisafe (2018, April) Interview with representative.
13 Bisnode (2018, November) Interview with representative.
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or employment screening (Jentzsch, 2007). As a result of these strict regulatory practices
combined with the late and limited development of the French consumer credit market, credit

data industry has not evolved in France.

Israel.

As in France, public credit information services only started operating during the 1980s. Until
1990 the government was the main supplier of consumer credit, but since then banks have
become the major credit providers. Furthermore, Israel’s banking system is highly centralized,;
As of 2012, the two major banks, Leumi and Hapoalim, together held about 57% of credit for
the public (Bank of Israel, 2018). With large internal databases, the three major banks providing
consumer credit were less concerned about consumers’ outstanding loans to other lenders or
earlier defaults elsewhere, and efforts to create public credit data services were led by the
financial regulators and government’s financial advisors, rather than consumer lenders
(Mizrahi-Borohovich & Levi-Faur, 2019). State regulators’ motivations to further liberalize
access to credit data have changed over the years, and the initial purpose of reducing the
problem of bad debts has been trumped by promoting competition in the credit market. The
first stage in structuring a public credit data system took place during the 1980s, when national
databases were established to provide information about insolvent and high-risk consumers.
Then in 2004, the Credit Data Services Law allowed private companies, for the first time, to
collect and trade consumer credit data. This law was modified in 2016 and a central database
held by the Bank of Israel was implemented. The legislative and regulatory framework has set
obstacles for credit bureaus which have prevented this industry’s development. A vivid
example of this was that the data collection mechanism was determined according to the opt-
in principle, which is why until 2016, data was collected only on 5% of the population and
under strict limitations. Additionally, amendment of the 2016 law has granted the Bank of
Israel exclusivity over consumer data. Consequently, the consumer credit information market
is not highly developed in Israel and its two major credit bureaus: Dun & Bradstreet and BDI

are not so dominant in the market.

Thus, France and Israel are both characterized by a tightly regulated credit data market in which
private credit bureaus only operate limitedly. Yet, one should recognize that although they
belong to the same country cluster, France and Israel differ in the empowerment protection
they provide. Empowerment is much more extensive in Israel than in France, and consumers
are also granted rights to access their data, to know which institutions have used their data, and

to dispute the data.
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Below, Figure 1 illustrates the countries’ spread upon the two dimensions.

Figure 1: Interactions between Business Restriction and Consumer Empowerment in four
countries
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4. Explaining variation between and within country clusters

The above presentation of the consumer credit data regimes in the US, Sweden, France and
Israel highlights the contrast between two country clusters. On the one hand are the US and
Sweden with long-developed credit data industries and a regulatory framework presenting
minimal BR. On the other hand are France and Israel, with conservative credit data markets
and a regulatory framework introducing expansive BR. The contrast between these two country
clusters should not hide the internal differences in empowerment within each cluster. As
mentioned earlier, within Cluster One, United States’ consumer credit data regime ranks lower
on CE than Sweden. Within Cluster Two, France’s consumer credit data regime ranks lower
on CE than Israel. The next task is to explain these cross-national differences through two
distinct pairs of comparisons drawing upon the four theoretical approaches presented earlier

(public interest, private interest, ideas and institutions).

4.1 Explaining difference between two country clusters: The BR dimension

This chapter addresses the question of why the US and Sweden have lower business restriction

than France and Israel; to answer this question, four potential explanations are discussed.

Social welfare
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From a social welfare perspective, low BR in the US and Sweden compared to France and
Israel may be related to social needs and focusing events that highlighted or exacerbated them.
The findings show no clear connection between social need and low BR. On the one hand, the
comparative analysis shows that the extent of BR is indeed contingent upon the level of
household debts but not upon the level of bankruptcy. Indeed, the level of consumer debts (as
percentage of GDP) has been consistently higher in the US and Sweden compared to France
and Israel since 1990 (Table 1). Nonetheless, problems of bankruptcy are less severe in Sweden
than in the US; the US’s bankruptcy statistics indicate that the number of bankruptcy filings in
2018 was 753,333.1* In Sweden, the District Courts rendered judgments on 141 bankruptcies
involving private individuals.®® thus, it cannot be concluded that low level of BR results from
social needs. Furthermore, comparison of the cases shows that the same policy response may
or may not be elicited by focusing events, such as credit booms. For example, in 1980 both the
US and France experienced a boom in credit extension. Even though in nominal terms the level
of indebtedness in France only reached the level of indebtedness already experienced by US
households in the early 1950s, the growth rate was high; in four years the level of debt in France
has doubled and grown from 3 to 7 percent of disposable income. Also the share of households
with outstanding consumer debt increased from 39 percent to 53 percent. (Trumbull, 2014).
Nonetheless, France, unlike the US, has resisted the sharing of positive credit data which was

introduced by the 1989 credit data reform’s advocates as a way to reduce excessive debt.

Table 1: level of consumer debts (percent of GDP)'6

Country 1995 2010 2018
The U.S. 64.37 91.63 75.86
Sweden 43.92 76 87.87
France 34.1 53.73 60

Israel 34.7 39.66 41.85

14 United States Courts web,June 2018 Bankruptcy Filings Fall 2.6 Percent, retrieved from:
https://www.uscourts.gov/news/2018/07/24/june-2018-bankruptcy-filings-fall-26-percent

15 Statistics Sweden (SCB) web, finding statistics, retrieved from:
http://www.statistikdatabasen.scb.se/pxweb/en/ssd/START NV __NV1401/KonkurserForet07/?rxid=c623390a

-dd8c-4615-92ca-2cb0ead92c53#
16
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Power and private interests

An explanation focused on power would suggest that low BR in the US and Sweden compared
to France and Israel may be related to pressures exerted by credit bureaus and major consumer
lenders. This explanation lacks significant evidence. The evidence from Sweden undermines
any explanation based on market actors’ effects. First, banks in Sweden do not seem to have
an interest in minimal BR regulation, but rather the contrary; this is because of the credit market
structure. Even more than in France and Israel, Sweden’s banking sector is highly
concentrated!’ and controlled by the four big banks which accounting for 70 percent of
domestic deposits. The level of banking concentration in Sweden has already been high since
the 1990s, and it has increased further in the second half of the 2000s (See figure 2). This may
explain why powerful consumer lenders may not exert pressures to reduce boundaries on the
access to their data; large banks, which have a competitive advantage in the market, prefer to
keep their monopoly on information and are less in favor of sharing their data (Guseva & Rona-
Tas, 2014).

A similar conclusion appears when considering the influences of financial information
companies in Sweden. While credit bureaus by and large tend to resist business restriction,
Sweden’s case exemplifies a circumstance in which credit bureaus favor some kind of
restrictions due to the structure of the credit information market. For example, the major credit
bureau in Sweden (UC) was until recently owned by the six large banks in Sweden, and
therefore it supported restrictions on the scope of collectable data as well as on the range of
institutions having access to the data. Thus, credit bureaus’ approach towards certain BR
regulations depends also upon the institutional structure of the credit providers operating in this
market.

In addition, Sweden’s credit bureaus seem less well-organized compared to the US and
didn’t appear to operate or act upon a common interest. Whereas credit bureaus in the US
established an association called the National Consumer Reporting Association through which
they represent their interest in the policymaking process, no equivalent organization exists in

Sweden and the industry is less consolidated than in the US.

Figure 2: Bank concentration level, percentages, 1996-20178

17 Data is based on the bank concentration index calculated by the World Bank; concentration level is calculated
as the fraction of assets held by the three largest banks.

18 Data retrieved from global financial development database, The World Bank
https://www.worldbank.org/en/publication/gfdr/data/global-financial-development-database
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Ideas

An explanation focused on ideas would suggest that low BR in the US and Sweden compared
to France and Israel may be related to the manner in which policy makers perceive the proper
goals of government regulation and promotion of markets. The evidence from Israel does not
support ideational explanation. Even though ideas of regulation for competition are dominant
in Israel, business restrictions are high. Bureaucrats, primarily from the treasury, The Bank of
Israel, and the national economic council all highlighted how the idea of establishing a
competitive credit data market is essential for the maximizing efficiency in the Israeli credit
market. As one important advisor to the Bank of Israel, who was also former commissioner of
the antitrust authority, stated in his interview: “The role of regulation is to allow as much
transparency as possible regarding consumers’ risks, in order to enable the market to have a
competitive dynamic and create a 'threatened' market that simulates a competitive price".*®
Also the governmental committee that was authorized to explore improvements in the Israeli
Credit Data System has emphasized the state’s role in promoting the credit data market:
“knowledge is power, and in order for this power to be used for the welfare of the public (and
not just for the welfare of the great lenders), it must be ensured that no lender has a monopoly
on information...This is exactly the task assigned to the committee: to create a symmetrical
infrastructure of information that is a basic condition and necessary for competition in the credit

market in Israel”.?® However, the strength of such arguments was limited in practice, and even

19 Interview with Dror Shtrum, 2015.
20 National Economic Council. The Committee for the Improvement of the Credit Data Sharing System, AUG
2015,
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though they were raised still business restrictions are still low in Israel. Despite the dominance
of the approach emphasizing regulation for competition rationale, i.e., the creation of credit

data market, this market is still strictly limited.

Existing institutions and policy context: The role of the welfare state

An institutional approach would suggest that low BR in the US and Sweden compared to
France and Israel may be related to the structure of the welfare state, and specifically to
differences in the ways in which welfare states distribute social benefits across individuals.
Evidence shows that existing welfare state institutions impact the way social problems develop
and set the context within which BR are developed. The US is a residual welfare state which
provides limited social policy coverage, mainly for those with demonstrable need (Esping-
Andersen, 1990). Therefore, credit has become a private alternative to public social policies
(Prasad, 2012; Trumbull, 2014). Furthermore, Wiedemann (2021) provides micro-level
evidence that households borrow money as a consequence of varying social policy generosity
and shows that for unsecured credit, which is a key source of liquidity during times of economic
distress, indebtedness stretches across the income spectrum and is particularly prevalent among
financially vulnerable low-income groups. Unlike the US, in Sweden credit has not evolved
as a substitute for welfare but rather as complementary. The Swedish model, having a
universalistic structure, takes particular care of its low-income population; the set-up with flat-
rate benefits and proportional taxation allows individuals to ‘receive on average the same sum
in the form of cash benefits or subsidized public services’ independently of their income (p.
219). Thus, despite the progressive taxation system, the universalistic model crowds out less
egalitarian institutions (such as market insurance) and has a redistributive character (Rothstein,
2001; Korpi & Palme, 1998). This is known as the ‘paradox of redistribution’ because of the
somewhat counterintuitive finding that in a system wherein low, middle and high-income
earners are equally entitled to benefits, low earners gain the most as ‘taxes are usually relative
(percentage of income for example) and benefits or services are nominal’ (Rothstein 2001, p.
219). Furthermore, values of social democracy and equality made up the basis for the creation
of the social democratic regime (Esping-Andersen, 1990), and therefore the high and middle
layer populations, who are incompletely covered by the welfare state, are more likely to
experience financial shortfalls and thus tend to rely on credit to fill financial gaps. Sweden’s
indebtedness level is extremely high despite its generous welfare state. Based on a survey
conducted in the wake of the financial crisis in 2008 and 2009 to check how individuals in
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different countries address income losses, Wiedemann (2019) shows that in Sweden
comprehensive welfare states and credit markets complement each other in providing
individuals with financial liquidity. In the survey, some of Sweden’s respondents indicated
they rely on government transfers, while others borrow money to address income losses. This
contrasts with liberal welfare states such as the UK, where borrowing was found to be more
heavily utilized by individuals compared to government transfers,

Conversely, the French and Israeli welfare models primarily benefit the middle and
upper economic classes, where these groups depend less on borrowing money to address socio-
economic risks and income losses. The French model exemplifies the corporatist model in
Espin-Andersen’s typology, that provides extensive benefits but these benefits are nearly
entirely dependent on contributions from employment (Esping-Andersen, 1990, p. 22). In this
model the state upholds existing class status differences and traditional family models and is
not very redistributive in its actions. As Timothy B. Smith suggests in France in Crisis, “French
social policy is not geared towards the interests of those stuck in poverty and the 2.5 million
unemployed” (2004, p. 6). Money is instead channeled to the so-called “insiders”, the
comfortably employed who make up the welfare state's main supporters. As social policies
provide financial support for middle and high groups, i.e., for the majority of consumer
borrowers, credit is not so central in France as it is in the US or Sweden. Debt levels in France
are visibly low compared to the US and Sweden (Table 1). Similarly, in Israel the welfare state
provides economic and social security on different levels to different population groups
according to ethnic origin, nationality, and citizenship (Rosenhak, 2007). This has been
embedded in the Israeli welfare state since its establishment, with extensive clientelist networks
having distributed various resources in the fields of labor, housing, education, and social
security in exchange for party loyalty (Doron, 2003). In light of the development of these
networks, programs based on the pattern of categorical benefits have been ingrained in the
Israeli welfare state, with half of total social security spending devoted to categorical programs
(Gal, 2008). Since social policies provide financial support to middle and high income groups,
the likelihood of individuals’ experiencing financial shortfalls and thus needing to rely on credit
to fill financial gaps is reduced. As in France, Israel’s debt levels are visibly low compared to
the US and Sweden. Further to this (and unlike Sweden, for example) its welfare policy is
characterized by the allocation of scant resources for programs that raise the level of equality
and reduce social stratification, such as employment policy, housing, support for families with

children and old age benefits (Shalev, Gal and Azri-Wiesel, 2012). Consequently, inequality
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rates in Israel are among the highest compared to Western countries.?!

4.2 Explaining difference within each cluster: The consumer empowerment dimension
This chapter explains (1) why the US has lower CE than Sweden, and (2) why France has
lower CE than Israel. To answer these questions, it discusses four potential explanations.

Social welfare
A social approach would suggest that low CE in the US compared to Sweden may be related

to less severe social need there than in Sweden. The evidence regarding this explanation is
mixed: on the one hand, comparison of the cases shows that long-term changes in social needs
may or may not elicit the same policy response. While both Sweden and the US have
experienced high levels of consumer debt (as shown in the data presented in Table 1), Sweden’s
CE is higher than the US. On the other hand, as already mentioned, the number of bankruptcy
filings in Sweden is considerably lower than the US, seeming to indicate ties between social
needs and provision of CE.

Regarding Cluster Two, an explanation focused on social need would suggest that that
low CE in France compared to Israel may reflect less severe social need there than in Israel.
Yet the evidence shows that social needs cannot account for the differences between France
and Israel: neither country has serious problems of consumer debts, and their bankruptcy levels
are relatively low: in Israel there were 168,268 filings (Bank of Israel, 2018) and in France
162,936 (Bank of France, 2018). Thus, variation in social need cannot explain the
aforementioned differences between them (i.e., low level of empowerment in France compared

to Israel).

Power of interest
An explanation focused on power would suggest that low CE in the US compared to Sweden

may be related to pressures exerted by credit bureaus and major consumer lenders. The
evidence supports this explanation. Regarding the credit data industry, even though it is
structured upon private, rather than public, agencies in both countries, there are significant
differences in the development of the data service sector - the variety of companies operating
in it, their structure, and the extent of cooperation between the businesses in the data service
sectors — indicating their greater potential effect in the US than in Sweden. First, the credit

data service industry in the US consists of various types of companies which in Sweden do not

2L Taub Center (May 2018) State of the art charts on the subject of society and the economy. Retrieved February
1%, 2021 from:
https://tinyurl.com/2pcsxyxp
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exist or have evolved only in recent years. For example, the data brokerage industry is highly
developed in the US and plays a key role in transmitting information to credit bureaus, whereas
in Sweden data brokers do not cooperate with the credit bureaus. Also, in Sweden credit repair
companies do not exist credit intermediaries have only been operating since 2014, while these
industries are well established in the US. Another major difference is that in the US, in contrast
to Sweden, credit bureaus are entirely independent from the banking sectors. In Sweden the
biggest credit bureau, UC, was owned by the six largest financial banks until 2019 and that has
prevented cooperation among credit bureaus in Sweden. Furthermore, the credit bureaus in the
US are structurally a more consolidated industry compared to those in Sweden. Credit bureaus
in the US have established an association called the National Consumer Reporting Association,
(NCRA - formerly National Credit Reporting Association, Inc.) which is known to be a highly
powerful and influential organization. Consumer lenders and their pressures have also played
a part in creating low levels of empowerment in the US. Unlike Sweden, the credit market in
the US is highly competitive - this is according to the banking concertation index calculated by
the World Bank?2. Thus, lenders in the US are more likely to have an interest in curtailing
empowerment.

Regarding Cluster Two, an explanation focused on power would suggest that low CE
in France compared to Israel may be related to pressures exerted by credit bureaus and major
consumer lenders. Evidence does not support this explanation. In considering the potential
effect of credit information companies, which are the ones to care most about the level of
empowerment, the credit data industry is not so developed in either country. In France, the
credit data industry has never really evolved; even though there are three credit reporting
agencies in the market, Experian, Equifax and CRIF, they do not provide credit reporting
services in the common sense. These companies are active in the field of cheque-processing or
risk-management (Jentzh, 2007). In Israel the credit data industry is relatively new; private
credit bureaus developed only during the 2000’s and have limited authority over the collection

and processing of data, as state authorities hold the monopoly on credit data.

Power of Ideas
An explanation focused on ideas would suggest that low CE in the US compared to Sweden
may be related to the manner in which policy makers perceive the proper goals of government

regulation and promotion of markets. The evidence does not support this explanation; even

22 as the fraction of assets held by the three largest banks
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though Sweden has been dominated by ideas emphasizing regulation-of-competition, i.e., a
market failure rationale for regulation, it has high empowerment regulation. In their policy
discussion over the initiation of the credit information act, policymakers emphasized the state’s
commitment to arbitrate between lenders and consumers. The policy committee which
promoted the law stated that lenders' efficiency requirements have essentially been met and
there is no appreciable need for enhanced protection for creditors. Credit applicants, on the
other hand, are in a vulnerable position and do not have the opportunity to negotiate or
influence the activities of credit reporting companies. This has highlighted the need for
regulation to strengthen the credit applicants' protection primarily against violations of personal
integrity (SOU 1972: 79).23

Regarding Cluster Two, an explanation focused on ideas would suggest that low CE in
France compared to Israel may be related to the manner in which policy makers perceive the
proper goals of government regulation and promotion of markets. The evidence supports this
explanation. In Israel policymakers advanced the regulation for competition rationale, while
in France they advanced the regulation of competition rationale. As opposed to Israel, France’s
policymakers did not aim to develop a credit data market but rather to ensure that lenders knew
how much debt their borrowers had. Indicatively the basic logic underpinning the 1989 reform
was protecting and nurturing competition in the credit market following the ascendancy of
France’s commercial banks, which were seen to be lending extensively without particular
attention to riskiness. “The debate in France focused instead on the potential for more accurate
credit data to force France’s lenders to behave more responsibly” (Trumbull, 2014, p. 197).
The goal is not, however, the same as in the US and Sweden, who wanted to control the power
of credit data companies in the market and balance the powers between them and consumers,
because in France there was no such industry at all. What was similar, was the French
policymakers’ perception regarding the policy objectives; as in Sweden and the United States,
in France the approach was to maintain the competition in the credit data market rather than to

generate competition.

Existing institutions and policy context: The role of the welfare state
An institutional approach would suggest that low CE in the US compared to Sweden may be
related to the structure of the welfare state, and specifically differences in the ways in which

welfare states distribute social benefits across individuals. The evidence does not support this

23 Law proposition, No. 155 in 1973
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explanation. First, the lower level of empowerment in The US compared to Sweden was not found to
be related to the structure of the welfare state. The US, despite being a residual welfare state, has low
consumer empowerment. This may indicate that policy maker in the US, to compensate for the welfare
state’s drawbacks, have concentrated in actions affecting the supply side, i.e incentivizing lenderes to
lend, rather than actions affecting the demand side, i.e. providing consumers with greater tools to borrow
more responsibly. US’ approach differs from Sweden’s approach which acted through both the supply
and the demand sides.

Regarding Cluster Two, an explanation focused the institutional context would suggest
that low CE in France compared to Israel may be related to the structure of the welfare state,
and specifically differences in the ways in which welfare states distribute social benefits across
individuals. The evidence does not support this explanation. Israel, though characterized by a
welfare model which primarily benefits the middle and upper economic classes, has high consumer

empowerment.

5. Discussion and Conclusions

Globalization of regulation, diffusion, and polycentric regulatory regimes are challenging the
certainties around primacy of nations in the literature of comparative capitalism. In the age of
regulation, degrees of intervention cannot be the sole criterion for regulatory analysis. As Vogel
states (2018, p.5): “Any market solution constitutes a particular form of market governance.
Real-world market governance varies across many dimensions: not just government versus
market, but also public versus private governance, laissez-faire versus pro-competitive
regulation, and so on”. By dismantling the concept of state involvement into two regulatory
strategies, this paper has shown how nations matter in the regulatory arena, and how policy and
politics are expressed in the current hybrid regulatory capitalist order.

The findings indicate that institutional forms of welfare state explain the variation in
BR between the two clusters, but politics (private interest and ideas) contribute to explaining
variation in CE within the two clusters. The differences between the two country clusters (i.e.,
US and Sweden vs. France and Israel) on BR were found to be related to the structure of the
welfare state, and specifically to differences in benefit generosity within welfare states. Policy
makers in both countries have embraced access to credit data (i.e., through low BR) to entice
lenders to lend, and respond to the demand of middle-high income population who are
inadequately (or who are only relatively less) protected by the welfare state. Prasad (2012) has
similarly described those effects in the context of the US, and describes how American families
latched on to credit as a lifeline, which created pressure for government officials to ensure its
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supply. Similarly Krippner (2011) has argued that the expansion of credit markets through
deregulation is by and large an unintended consequence of policy makers’ attempts to deal with
growing societal demands in light of limited fiscal capacity. Conversely, the French model and
Israeli welfare model primarily benefit the middle and upper economic classes and therefore
policy makers have not endorsed the use of credit as in the US and Sweden. Noticeably, the
demand of middle-high borrowers for credit, and thus the public legitimacy of expansive credit
data market, differs between the country clusters; for example the emergence of large armies
of beneficiaries in the US and Sweden who are more likely to rely on credit to fill financial
gaps and thus to support policies enhancing access to credit, can generate electoral power for
policy makers and raise their willingness to introduce such policies. These findings strengthen
Lazarus & Lacan’s (2020) statement that credit and credit markets cannot be understood
separately from the social and historical contexts of their development; this research’s findings
demonstrate how credit (and credit data) policy is connected to the historical contexts of credit
market development, and specifically to elements of the fine-grained organization of the
welfare system.

The differences within the clusters (i.e., between the US vs. Sweden and France vs.
Israel) on CE were explained by politics. Lower score on CE dimension in the US compared
to Sweden is explained by the power of market actors in the finance industry. As the findings
regarding the CE dimension have shown, business in the US credit industry has played a major
role in the institutionalization of the credit data regime. But as previous research has shown
(Queen, 2020, Krippner 2011), the political context in which they operated was also significant;
even within the supposedly laissez-faire-friendly context of the US, private and public actors
work together to build markets. Regarding difference within the second cluster, lower score on
CE dimension in France compared to Israel is explained by policy makers perception about the
proper goals of government regulation; in Israel they portrayed the rationale of regulation for
competition, i.e., the goal of creating a credit data market, while in France policy makers
emphasized the market failure rationale of preventing anti-competitive behavior.

Even though the public need approach was not found to explain any of the research
questions, it is worthwhile to emphasize how they affect the consumer credit market. The
findings from Sweden indicate that low scores on the BR dimension are not entirely related to
social needs, as consumer bankruptcy is significantly low; however, they are found to be related
to high levels of consumer debts. Therefore, it may be more accurate to consider the extensive
access to credit data as a response to states and firms’ interest in expanding consumer markets

for financial products rather than a solution for consumers’ irresponsibility in debt repayment.
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However, these findings shed light on practical contributions suggested in this paper. The paper
undermines the economic theories emphasizing that credit data is mainly an economic
regulatory tool serving to eliminate the market failures of a-symmetric information or moral
hazards in the credit market. Instead, it shows that credit data regulatory regimes are shaped
according to the perception regarding debt and the role of credit in society as shaped by the
country's welfare state system, as well as political actors’ world views and interests of
economic groups.

Here we perceive two significant insights that contribute to the study of regulatory
politics. First, the interaction between the two dimensions exposes the continuity of the national
style of regulation. The paper shows how, upon examining the interaction between the two
strategies, what may seem like a similarity between “strange” pairs on the conventional BR
dimensions turns out to be a reflection of the capitalist model. The differences in the
organization of state-businesses’ relations between the liberal US and the corporatist Sweden
are indeed expressed in their different rankings on the empowerment dimension. In the US,
companies in the data service sector could affect the policy process to greater extent than in
Sweden as they operated very differently in the two countries. Therefore, Sweden’s regulatory
regime was balanced with high empowerment protection, while the US was found to have
minimal protection on both dimensions.

The interaction between the two dimensions exposes not only the continuity, but also
the change in national capitalist models. The intensified liberalization processes that have been
structured by the state since 2000 in Israel, compared to the illiberal character of France, have
been expressed in their variation on the empowerment dimension. In Israel, policy makers
portrayed the rationale of regulation for competition, i.e., the goal of creating a credit data
market, while in France policy-makers emphasized the market failure rationale of preventing
anti-competitive behavior. Accordingly, Israel with its “liberal statist” character (Maron &
Shalev, 2017; Maman & Rosenhek, 2012), was ranked high on the empowerment dimension,
while France’s illiberal model ranked low on this dimension.

Second, as regulatory regimes become hybrid and multifactored, it becomes necessary
to unleash the notion of regulatory governance by developing concepts and measures that allow
us to better distinguish between different dimensions and strategies. This would, as this
research has shown, facilitate understanding how politics is expressed in current regulatory
governance order. The research found that consumer empowerment is a strategy more affected
by power, i.e., ideas and interests, while business restrictions are influenced by the institutional
context. This can be fruitful for better comprehension of the policy design process and explain
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why a particular policy enacted.

The research also has limitations; it has only considered a single policy area (credit data
regulation) in four liberal democracies, and further research across a wider range of fields and
countries is required before definitive conclusions can be drawn. Particularly, as this research
demonstrates, analysis of variance at the national level can and should be complemented with
analysis of variations upon the two regulatory strategies as it enables the connection between
the literature of political economy and regulation to better correspond with each other (Guidi,
Guardiancich & Levi-Faur, 2020).
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3. C&C vs. Consumer Empowerment: A Portfolio Approach to Consumer Regulation

Abstract

The consumer policy literature has long recognized two major approaches to consumer
regulation: command and control (C&C) and consumer empowerment (CE). Yet it has offered
only a partial understanding of their interactions in consumer regulatory regimes.
Contemporary multi-level and multi-goal governance structures require a better understanding
of consumer policy portfolios. This paper aims to explore the expansion of regulation via
diverse consumer policy portfolios and the sources of that expansion. To do so, it asks (1) How
do the two strategies interact in credit data regulatory regimes? (2) What are their advantages
and disadvantages? and (3) What explains their interactions? To answer these questions, the
paper focuses on the case of consumer credit data regulation and raises three significant insights
into contemporary consumer regulatory governance: (1) In the era of regulatory capitalism, not
only do policies become complex, but so do the regulatory coalitions that advance them; (2)
To identify and distinguish consumer policy regimes, the question of which tools are used is
less important than the question of how policy subjects are targeted, and (3) With consensus
on the regulatory state, the prominence of “Big Governance” regimes is almost natural, but

alongside it the welfare state, the development state and risk state should be nurtured as well.

Key words: consumer policy; consumer protection; consumer empowerment; regulatory

strategies; policy portfolio.
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1. Introduction

The consumer policy literature has recognized two strategies for regulating consumer markets:
command and control (C&C)?* and consumer empowerment (CE) (Delgadillo, 2013; Esposito,
2017; Howells, 2005; loannidou, 2018; Striinck, 2005). But how do these strategies interact in
consumer regulation? Who or what promotes their interaction? These questions have not yet
been examined in the literature. Drawing on the regulation literature which has emphasized the
changes in governance structures, and particularly the decentralization and diversification of
politics (Black, 2002; Braithwaite, 2008; Jordana & Levi-Faur, 2004; Lehmkuhl, 2008; Levi-
Faur, 2005; Scott, 2004), this paper promotes a portfolio approach to studying consumer
policies (Braathen, 2007; Howlett, 2005, 2011; Chapman, 2003; Hennicke, 2004; Givoni et al.,
2012; Milkman et al., 2012). Although the literature has recognized these two strategies for
consumer regulation, it has yet to explore how and why sets of tools from both approaches are
incorporated in consumer regulation.

Comparative consumer policy research tends to perceive consumer regulatory regimes
as varying along a continuum from weak to strong, and to evaluate them in terms of the level
of intrusiveness of the regulatory tools. This approach to researching consumer regulation has
missed an important dimension of contemporary consumer regulatory regimes. Moreover, this
paper addresses gaps in consumer policy research, as current scholarship conventionally adopts
a narrow perception of empowerment as simply a “soft” regulatory approach concentrated
mainly on information remedies, without adequately defining and giving examples of its
various regulatory tools (Esposito, 2017; Reisch, 2017).

The paper poses three major questions: (1) How do the two strategies interact in credit
data regulatory regimes? (2) What are their advantages and disadvantages? And (3) what
explains their interactions? To answer these questions, the paper draws on the case of consumer
credit data regulation, presents the range of regulatory techniques used in each strategy, and
explores their political, regulatory and social costs. The paper makes three contributions:
theoretically, it fills a theoretical gap in consumer policy research to better account for the
development of consumer policy regimes in the context of regulatory capitalism. It advances
the consumer protection literature by defining the regulatory strategies more precisely by their
policy subjects rather than by the tool they use. The study also develops our understanding of
the politics in consumer policies, and discusses the political tensions and considerations

involved in each of the strategies, and how different actors exert their preferences though policy

24 This strategy is often named “consumer protection” (Esposito, 2017; Reisch, 2017; Striinck, 2005).
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ideas.

The topic of consumer credit data was chosen because it poses significant consumer
challenges, for two reasons: (1) The structure of the market is complex, with the main consumer
of the credit bureaus — those private companies that collect information about consumers and
score them — being private companies and not individual consumers. This is true for most
existing credit data system models in the world. Thus, credit bureaus may consider the effects
of their decisions only on their direct customers, typically lenders, without considering the
impact on consumers. They may therefore choose to include questionable negative information
in their consumer reports. While deciding what level of resources to put into the accuracy of
their reports, and whether to include or exclude negative information, they may not consider
the effects of those decisions on consumers. (2) The case of credit data demonstrates well the
contemporary challenges consumers face as commodification, via both the datafication of
individuals’ data and algorithmic decision-making, spreads to all spheres of life. As new forms
of data and novel methods of scoring are increasingly being used in new marketplaces, they
are redefining the power relations between buyers and sellers. This makes the study of credit
data regulatory regimes not only theoretically interesting but also socially relevant.

This case-oriented study is based on an in-depth and comparative study of credit data
regulation in different countries. The study included the collection and critical analysis of
primary sources such as policy documents, rules, financial consulting companies’ blogs,
newspaper articles dealing with biases, consumer complaints, and loopholes related to
consumer credit data from those countries. Furthermore, interviews were conducted with 24
stakeholders between the years 2017 and 2021. The interviewees were from different types of
organizations, including private credit bureaus, financial regulators, privacy authorities, and
academic scholars from the following countries: Sweden, France, US, Italy, Germany, and
Israel.

This paper begins by reviewing the literature on consumer policy and outlining the two
main approaches to consumer policy: C&C and CE. Next, it conceptualizes four types of
consumer policy governance, while focusing on the governance style in which the two
strategies interact (i.e., “Big Governance”). The third chapter presents an empirical analysis
and describes the interactions between the two strategies in four countries — the US, Sweden,
France and Israel — by examining a range of consumer C&C techniques in the field of credit
data. The fourth chapter discusses the advantages and disadvantage of the two strategies in
terms of their political, regulatory, and social costs. The examples discussed in the paper are
drawn from an in-depth analysis of credit data regulation, although the conclusions have
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broader applications in other consumer policy domains.

2. Literature Review

2.1 Consumer policy

Consumer policy can be understood as all those laws and regulations that affect the
consumption and the structuring of consumer markets (Ramsay, 2012). Since the mid-1960s,
consumer protection has generated considerable enthusiasm, with the “consumers’ rights”
agenda introduced by Kennedy in 1962 becoming widespread across the globe. Nowadays,
fostering the interests of consumers has become an important concern, and consumer policy
accordingly enjoys public attention regionally, nationally, and internationally (Austgulen,
2020; Micklitz & Saumier, 2018).

The foundation of consumer policy rests on the rather reductivist assumption that
consumers stand on the weaker side of an asymmetric relationship. However, concerns about
consumer harm might be considered as being more severe or less severe. Some researchers
emphasize the problem of information disclosure and its costs (Cseres & Luth, 2010;
Trebilcock, 2003); others argue the problem has substantial risk, such as unfair terms offered
on a take-it-or-leave-it basis, or one-sided and complex terms (Oehler &Wendt, 2017
Mullainathan & Shafir, 2013). Also, aggressive commercial practices can manipulate their
choices, and some consumption choices can be detrimental to the consumers making them
(Bar-Gill, 2004). Thus, much information as well as behavioral biases shape consumption.
Moreover, consumers are not as well organized as employees or business groups; they are a
large and heterogeneous group suffering from “diffuse and weak interests” (Olson, 2003). This
is yet another reason why governments act on behalf of consumers (Striinck, 2005).

The challenges that consumers face become more severe as society changes (Howells,
2019; Micklitz & Saumier, 2018; Ramsay, 2012). Thus, changes from the consumption society
to the service society, and from the service society to the information society, have posed new
challenges for consumers. The rise of the service sector has highlighted the issue of quality
control. The financial crisis has shown that even the fiercest competition does not keep
consumers from being ripped off, and it highlights the need for creating transparency and
setting enforceable quality standards (Campbell et al., 2010; Bar-Gill & Warren, 2008).
Additionally, regulating digital markets poses a huge challenge to consumer policy as it blurs
the boundaries of local markets and might challenge consumers’ ability to enforce their rights
(Strinck, 2005). With rapidly changing consumer markets that demand higher levels of
knowledge and skill on the part of consumers, and growing public expectations of the
protections available to consumers, policy makers are increasingly expected to respond with
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greater speed and effectiveness. There are, however, numerous regulatory techniques available
for addressing the challenges that consumers face, usually classified into two regulatory
strategies: C&C and CE. The next chapter presents the comparative consumer policy literature

and the conventional way of researching consumer policy regimes.

2.2 Consumer regulation: Toward a portfolio approach

Comparative consumer policy literature has long recognized that the national approach to
consumer policy varies across countries. The literature has been of particular interest for
identifying and explaining variation in consumer policy between countries (Cafaggi & Micklitz
2009; Cseres 2005; Micklitz, 2003; Nessel, 2019; Repo & Timonen, 2017; Trumbull, 2006).
This scholarship tends to identify national regulatory approach along a continuum from more
intrusive to less intrusive regulatory regimes. Specifically, Trumbull (2006, 2012), and Cseres
(2005) have evaluated the level of the regimes’ intrusiveness according to the dominant
regulatory tools in each regime. Regulatory involvement in less intrusive regimes would focus
on information rules, while more intrusive regimes would rely on strong legal and regulatory
protections. Furthermore, each regulatory regime is placing the overwhelming burden of
consumer safety on a different regulatory object, be it consumers or businesses, but not on both.
In that sense, these researchers’ regulatory approach advances a government vs. market
dichotomy perspective (Vogel, 2018).

This regulatory perception, i.e., assessing regulation in terms of the level of its
intrusiveness, has largely shaped how these studies explain national diversity as well. Often,
consumer regulation is seen as a result of institutional and historical characteristics, and
specifically states’ preferences and positions in negotiations (Austgulen, 2020). Specifically,
Trumbull (2006, 2012) argues that national consumer policy models came about as a result of
how the governments’ regulatory efforts were dictated by the struggle between the organized
interests of producers and consumers. He assumes that the preferences of interest groups are
permanent and would be identical in every country. That is, consumer groups would promote
a strict regulatory regime (in his classification, the “protection model”), and industry groups
would promote soft regulation (the “information model”). Based on the varieties of capitalism
(VoC) approach (Hall & Soskice, 2001), Trumbull argues that the organization of firms in a
country explains variation between countries. Thus, countries with “competitive market
relationships” — liberal market economies (LMES) — are associated with the “protection model”,
and countries with “non-market relationships” — coordinated market economies (CMEs) — are

associated with the “information model”.
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This evidence demonstrates how contemporary comparative consumer policy literature
has conventionally studied and measured consumer policy regimes. However, this regulatory
perception has not given enough emphasis to the changes undergone in governance structures,
and particularly to the decentralization and diversification of politics (Black, 2002; Braithwaite,
2008; Jordana & Levi-Faur, 2004; Lehmkuhl, 2008; Levi-Faur, 2005; Scott, 2004). Therefore,
the comparative consumer policy literature lacks an understanding of how consumer policy
regimes develop in the era of contemporary regulatory capitalism.

To better understand the difference between the two regulatory perceptions, |
conceptualize consumer policy regimes and propose an analytical framework that identifies
four types of regime (see Table 1). The regulatory models I describe are, therefore, not linearly
distributed but clustered by regime type. The two conventional regimes that have been
acknowledged by the comparative consumer literature are statist and liberal. The statist
governance mode of regulation provides solely C&C techniques, without empowerment. This
model contrasts sharply with a model | refer to as the liberal governance regime: a scenario in
which techniques of empowerment are dominant, but C&C regulatory techniques are absent.
As | previously argued, this dichotomy of ideal types does not, however, provide us with
sufficient vocabulary to describe all empirically relevant consumer policy regimes in the era of
regulatory capitalism. If a regime does not provide any regulatory techniques, the
corresponding style of regulation is de-regulation. The opposite situation occurs if the policy
includes both C&C and empowerment techniques. In such a scenario, we speak of a “Big
Governance” model of regulation. This regulatory approach emphasizes the “growth and
expansion of alternative modes of governance via increasing reliance on regulation” (Levi-
Faur, 2012, p.16), and therefore it best suited for describing the interaction between regulatory
strategies in contemporary consumer policy regimes and will be the focus of this paper. The
next chapter presents the two regulatory strategies as they are often understood in consumer

policy research and offers new definitions to distinguish between them.

Table 1: An analytical framework for consumer policy

Command and Control

NO YES
Consumer Empowerment
NO De-regulation Statist governance
YES Liberal governance Big Governance
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2.3 The two strategies of consumer policy

Regulatory authorities have several policy tools available to address problems in consumer
markets. These range from those that focus on CE (demand-side measures such as withdrawal
rights, remedies and disclosure rules), to those that focus on restricting businesses operations
(supply-side measures such as mandating product standards, or rules controlling the quality of
goods, services, and contracts, as well as their price). Consumer C&C has been the traditional
approach in consumer policy. It emerged in response to the development of consumer markets
and the attempts, even by mainstream traders, to impose unfair conditions on consumers
(Howells, 2005). While the traditional emphasis of consumer policies has been on consumer
C&C, governments are increasingly relying on CE, as part of the turn toward neoliberalism
(Reisch & Zhao, 2017).

Conventionally, the consumer policy literature differentiates the strategies according to
the intrusiveness level of their regulatory tools: CE is associated with soft tools like
information, education and advice, while C&C is associated with stricter regulatory tools, such
as standards and sanctions (Esposito; 2017; Reisch & Zhao, 2017). However, in contemporary
complexes of regulatory architectures, this dichotomous distinction is inadequate for capturing
the diversity of tools used in each strategy. In accordance with recent scholarship, which has
suggested considering far more extensive measures besides information remedies to empower
citizens (see Mak & Terryn, 2020), this research proposes distinguishing between the strategies
primarily by their main policy subjects.

| therefore define the strategies as follows: C&C is the set of regulatory techniques
based on a typical scheme of governance through compliance with rules. C&C determines what
businesses are allowed to do, and by which methods. CE is the set of regulatory techniques
built on notion of the “consumer-citizen” and the governmental technique of responsibilization
(Shamir, 2008). CE determines the tools and rights provided to consumers by businesses and
by the state.

| further discuss how these definitions change the way in which regulatory tools are
conventionally categorized in the two strategies by presenting three examples. First, “nudge
tools” — which, according to this paper’s definitions, are usually conceived as being distinct
from empowerment tools (see Esposito, 2017) — can also be considered to be empowerment
tools. For example, a default rule stating that a consumer’s positive action is required to
subscribe to a newsletter is a technique of empowerment, because it does not restrict

businesses’ operation but guides them as to what they should provide consumers. Similarly, a
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rule stating that products containing a lot of sugar will be marked with prominent warning
labels is also a technique of empowerment. Second, a dispute mechanism which provides
consumers with the ability to obtain a resolution to their complaint should be classified as an
empowerment tool because it gives a right to the consumers. Third, a regulatory technique that
sets the length of time for a business to resolve a consumer dispute is a mechanism of C&C,

since it applies a restriction to the business’s activity.

3. Exploring Interactions Between Regulatory Strategies in Consumer Credit Data
Regulation

3.1 Why consumer credit data regulation?

This paper focuses on consumer regulation in credit data markets. Credit data regulation sets
the rules through which private and public institutions can collect, analyze and trade
consumers’ personal data to enable online and offline marketers to manage credit risk, and to
marketize and price products and services more efficiently. Consumer protection concerns
about consumer credit data have emerged in recent decades. This follows the expansion of
financial markets and is accompanied by a growing demand for more and more consumer data.
Also, developments in the field of big data and computing have allowed, and indeed facilitated,
the automated, large-scale collection, processing, and utilization of consumers’ personal
information.

The credit data industry is known for the great dangers it implies for consumers,
especially in countries where it is highly developed, as in the US. Its practices compromise
privacy (Cate, 2002; Ferretti, 2017; Jentzsch, 2007); allow the manipulation of consumers
(Mahoney, 2014; Zarsky, 2016); exacerbate inequality (Citron & Pasquale, 2014; Fourcade &
Healy, 2013; Rona-Tas, 2016); pose severe problems of accuracy, without procedures for
appeal (Dixon & Gellman, 2014; Mierzwinski & Chester, 2012; Yu & McLaughlin, 2014);
cause intended or unintended discrimination (O'Neil, 2016), and in some cases, abuse the
fundamental rights and freedom of individuals as economic actors (Ferretti, 2017). Moreover,
these practices seem to promote a culture of credit use and of “life in debt” (Fourcade & Healy,

2017; Marron, 2009; Poon, 2013).

3.2 C&C vs. Consumer empowerment: A classification of regulatory techniques

This chapter presents the central regulatory techniques that are typically used in credit data
policy, and maps them onto the two strategies. This yields a classification that distinguishes
six general categories of techniques. Classification of tools is based on Mizrahi-Borohovich
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and Levi-Faur’s (2020) measurement scheme. Each category comprises several techniques
which refer to the three dimensions of credit data regimes: collection, profiling and use.
Furthermore, for each regulatory technique, | present the range of criteria from the least

intrusive to the most intrusive.

A. C&C regulatory techniques

1. Standards
Standards are among the key tools used in credit data policies to protect consumers. They are
aimed at regulating industry’s behavior to ensure services are safe, reliable, and consistently
performing as intended. There are various standards which are typically used.

In the collection regime, standards set down the type of financial data that can be
collected, whether only data on defaults can be collected, or whether additional information
such as credit data is also permitted (e.g., repayment history, amount of credit available, and
the amount of credit in use), as well as information indicating an applicant’s financial status
(e.g., assets, income, etc.). Standards also set down whether, and which type of, complementary
data can be collected, and if it can be collected, can only data about an individual’s payment
history with nonfinancial institutions be collected, or is additional information also permitted,
such as data about a spouse or data relating to the individual’s nonfinancial behavior (e.g.,
purchase preferences, GPS location, social network, etc.). Additional standards set down the
conditions upon which data on defaults can become reportable, thus giving borrowers an
opportunity to repay a debt without their credit history being damaged. These standards
determine whether data on defaults are collected according to parameters that indicate the
severity of a debt — the number of arrears that were not paid on time, or the sum of the debt —
after a grace period has been granted to the consumer, or whether data collection is unregulated,
or whether the data can be collected immediately.

In the profiling regime, standards set down what data can be used that are not provided
by the borrower or do not belong to the lender. They define whether only data about defaults
can be used, or whether additional information — such as credit data, data about consumers’
requests for credit and credit denials (inquiries), and personal data (e.g., data about marital
status, employment, place of residence, age, etc.) — can also be used.

In the use regime, standards define the economic spheres in which the scores can be
used. Can scores be used solely for consumer credit, or can they also be used in other economic
sectors, such as utilities and telecommunications, or, for example, screening potential tenants?

Additionally, standards set down the purpose for which the data can be used. Can the data only
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be used for credit decisions and the supervision of the financial market, or can they also be
used for specified financial decisions (e.g., in the retail market, or regarding employment in
professions related to finance) or to identify the most profitable consumers?

Standards also set down the prerequisites for using the data and the scores, as well as
for eliminating the misuse and theft of data. Is authorization from the consumer required, or
can data simply be used by providing consumers’ bank or credit card account numbers, or by
providing citizens’ ID\social security numbers? Moreover, there are time limits beyond which
defaults data can no longer be used: Does data on defaults become unusable immediately upon
payment of the debt, or can they be used for between one and three years after the debt is paid,

or for more than three years after the debt is paid?

2. Market entry thresholds
To guarantee a minimum level of product quality, and to provide evidence of a minimum level
of'a firm’s competency, regulation may impose threshold requirements for entering the market.
This can be through licensing commercial entities that act as both recipients and receivers of
information, as well as through other practices.

In the collection regime, institutions authorized to collect information might be limited
to the institutions providing the financial services to the consumer, or they can also include
non-profit organizations (e.g., public institutions or industry associations), and generally all
companies holding commercial licenses. Additionally, the institutions authorized to furnish
data might be limited to public institutions (e.g., bankruptcies, liens, and judgments), or they
can also include authorized companies, any commercial company, and generally any
individual.

In the profiling regime, score generators might be limited to the lenders of their
potential borrowers only, or both lenders and licensed companies may be included, or any
commercial company, or simply any individual (e.g., landlords, employers).

In the use regime, the institutions authorized to use the data might be limited to
companies with certain requirements, such as their size and annual income, or they can be any
company with a commercial license, or any company that agrees to share its information (the

reciprocity principle). Alternatively, data use can be unregulated.

3. Regulating the production process
The production process might be regulated to control the quality of credit data services. In the

profiling regime, regulators might control different practices run by a business. For example,
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they might regulate the fairness of the risk assessment process, the use of permitted data, data

accuracy, or they might not regulate any part of a business’s operations.

B. Consumer empowerment regulatory techniques

1. Information techniques
Credit data policy’s information remedies are aimed at helping consumers to better manage
their financial obligations as well as to identify related issues such as reporting misleading and
inaccurate information.

In the collection regime, consumers may be informed about the entities collecting their
information as well as the data collected about them, or they can be informed only about the
data collected about them, or only about the identity of the sources from where the data are
collected. Alternatively, collection may be unregulated.

In the profiling regime, consumers can be entitled to access the same score as that
provided to other entities, or they can simply be entitled to access a credit score, but not
necessarily the same score provided to other entities, or they cannot access their personal score,
or this matter can be unregulated. Also, consumers might be informed about their score. They
might be informed every time their score is accessed, or once a year when it is automatically
accessed, or upon consumers request, or only when the consumer’s credit request has been
denied.

In the use regime, consumers can be informed about the use of their data. They might
be informed every time their data are used, whenever there is a risk of data breach, where the
use of their data has prevented their access to credit or worsened their credit terms, or they may
have no right to be informed. Also, consumers can have transparency rights regarding the use
of their data. They can have access to the identity of the data users plus the dates on which they
accessed the data and the purpose for which data was used, or access only to the identity of the
data users and the dates, or access only to the identity of the data users. Alternatively,

consumers may not have access to any such information.

2. Consent mechanisms
Consent mechanisms are structured through default rules which are used in determining the
mechanism through which consumers give consent to the collection, use, and scoring of their
data. These rules set out whether consumer consent is required (an opt-in system) or is not

required (an opt-out system).
In the collection regime, consumer consent may be required before data can be collected

85



(except for high-risk consumers), or data can be collected automatically without the consumer's
consent, unless the consumer requests that the collection of their data be stopped (and on
condition that they are not high-risk consumers), or data can be collected automatically without
the consumer's consent, but only on high-risk consumers. Alternatively, data can be collected
automatically.

In the profiling regime, a consumer's consent may be required, or prior consent from
the consumer is not required but the consumer may request not to be scored, or a score produced
by an intermediary does not require the consumer's consent, or there are no intermediaries
scoring individuals, and therefore this criterion is not applicable.

In the use regime, consumer consent might be needed before data can be used (except
for high-risk consumers), or data can be used automatically without the consumer's consent,
unless they request that the use of their data be stopped (and on condition that they are not a
high-risk consumer), or data can be used automatically without the consumer's consent but only
on high-risk consumers. Alternatively, data can be used automatically without the consumer's
consent.

3. Dispute-resolution techniques
In cases where consumers are not satisfied with their credit score, or they identify incorrect
data in their credit files, they have recourse to dispute. Mechanisms of dispute-resolution differ
with regard to the institutions to which consumers can turn for data correction. Consumers can
complain to a state authority, the data collectors and the data provider, or consumers can apply
to a supervisory state authority and the data collectors, or consumers can apply only to the data
collectors, or when there is no regulation.

In the profiling regime, consumers might be provided with several rights in case of a
dispute with the score producer. Consumers might have a right to bring their dispute before a
company representative and might have a right to insert an explanatory statement into their
credit report, Consumers must be provided with an answer within a certain timeframe.
Alternatively, a consumer might not be entitled to dispute the score.

I will now illustrate how each strategy's various techniques vary across countries.
Based on the measurement schemes presented by Mizrahi-Borohovich & Levi-Faur (2020),
scores were calculated for each category of regulatory techniques in four countries: The US,
Sweden, France and Israel. Scores are presented in Table 2 (Appendix A includes a table of
criteria). A visual presentation of the interaction between the two strategies for the four

countries is presented in Figure 1.
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Table 2: Command and Control and Empowerment scores in four countries (2020)

C&C Empowerment
us 10 33
Sweden 44 70
Israel 79 67
France 87 27

Figure 1: Interactions between C&C and CE in four countries
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0% 10% 20% 30% 40% 50% 60% 70% 80% 90%

Command and control

4. C&C vs. Empowerment: Advantages and Disadvantages

As previously shown, the decision of how to regulate consumer markets is first and foremost a
decision about the policy target, be it the consumer, the business, or both. Then, and only then,
does it become a choice between more intrusive or less intrusive tools. In every case there
exists a trade-off between the advantages and disadvantages of empowering consumers or
restricting businesses. This section discusses the trade-offs between the two regulatory

strategies by comparing three aspects: political costs, regulatory costs and social costs.

4.1 Political costs

This section presents the political consideration from the perspectives of businesses and the
public. It refers to the legitimacy of the strategies, which is an important consideration because
it indicates the extent to which a strategy is politically feasible. The two strategies might suffer
from legitimacy shortfalls.

I begin by discussing the legitimacy of the two strategies for businesses. Businesses’
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approach toward the strategies is important because they are a more well-organized group
compared to consumers, and they have greater political impact on consumer policy design
(Striinck, 2015). From the perspective of businesses, C&C is relatively less legitimate, while
empowerment might have greater legitimacy.

First, a C&C strategy implies greater compliance costs than empowerment for
businesses. C&C mechanisms require businesses to spend considerable amounts of time and
money to comply with regulations in both the preparatory and implementation phases. For
example, introducing digital and automated systems of data collection and distribution imposes
heavy financial expenses upon businesses. Also, licensing requirements usually involve fees
which impose heavy financial costs on credit bureaus. Additionally, C&C mechanisms come
with a considerable administrative burden, including obligations on businesses to provide
certain types of information to the regulator. For example, credit bureaus might be obligated to
provide the regulator with information on the types of information they use. C&C mechanisms
may also stipulate that credit bureaus have to draw up an annual report on the credit reports
they have sold. This information obligation creates a substantial administrative burden that
requires the monitoring, registration, analysis, and reporting of data.

An empowerment strategy, on the other hand, does not involve compliance costs for
the regulatory authorities but rather for the consumers, and the latter costs are usually less
significant. Compare for example the compliance cost of information provision requirements
(which are considered demanding relative to other empowerment practices), against the high
compliance costs of keeping up with licensing requirements for a C&C strategy. In the credit
data policy, most empowerment mechanisms do not impose any costs on businesses, except in
countries where it is required to establish dispute-resolution mechanisms which inform
individuals when their data is collected. Besides, having lower compliance costs,
empowerment has other potential advantages for businesses which may prompt them to
consider it as legitimate. Some mechanisms can serve businesses’ commercial purposes and
profit maximization. For example, by providing free credit reports, credit bureaus increase
consumers' awareness of their services and can better market their products and services to
them. Indeed, in the US, since the Fair Credit Reporting Act (FCRA) authorized credit bureaus
to provide consumers with one free credit score, the bureaus have developed additional
economic revenue from selling credit scores to individuals. This has become a significant and
profitable part of their operations. Also, empowerment mechanisms might enhance businesses’
public legitimacy, as they present the businesses as fairer and more responsible. Indicatively,
credit bureaus in the US took a more extreme stance on those empowerment protections that
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served a commercial rationale for them, for instance by committing to address consumer
disputes within 30 days, whereas the law simply required “a reasonable time limit”. This
principle provides the National Consumer Reporting Association (NCRA) with greater public
legitimacy.

The public, however, may perceive empowerment techniques as less legitimate, and
because policymakers are mainly concerned with maximizing their political power,
empowerment’s political feasibility might be limited. The legitimacy concerns with regard to
empowerment stems from considerations of fairness and social justice.

Empowerment is built on the fundamental expectation that consumers would assume
full responsibility for their choices and their behavior and would protect themselves in the
market. However, as consumers are a heterogenous group, with differing capabilities, needs,
and problems, these expectations might prove unrealistic for disadvantaged populations, whose
ability to respond to the regulation and implement it depends considerably on their socio-
economic background. For example, the empowerment mechanism that requires obtaining
consumer consent to process personal data might be de facto ineffective for disadvantaged
populations who face greater constraints in terms of the time and skills required to properly
evaluate their own decision to consent. These disadvantaged populations therefore willingly
disclose information about themselves and their social activities without considering the effects
of their disclosures (Ferretti, 2017). Furthermore, the validity of consumers’ consent for data
processing is questionable when the data is requested in exchange for economic considerations.
Consent is meaningless in cases where people have no option but to consent to obtain a service
(Borghi, Ferretti & Karapapa, 2013). In such cases, by withholding consent, individuals would
be forced to purchase services either at a much higher price or at a lower quality. Ferretti (2017)
provides a citation which clearly explains why consumers will not in practice exercise their
right to withdraw or erase their personal data. The Association of Consumer Credit Information
Suppliers (ACCIS) warns that if and when a consumer does exercise their right to the
withdrawal or erasure of personal data, the data subject would “join a potential group of
financially excluded consumers who would have amended files. ... [This] may make attaining
credit extremely difficult [for the consumer] in the future, and lenders would lack certainty on
what has or hasn’t been deleted.” (Cited in Ferretti, 2017). Thus, the consumers’ ability to
employ the regulation depends on the extent to which they need access to credit. Naturally, the
more financially vulnerable people are, the less they can afford to apply the mechanism. The
practice of giving consumers access to their data is yet another example of how only a small
part of the consumer population can effectively benefit from it.
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Furthermore, legitimacy concerns regarding empowerment stem from fairness
considerations. Unlike C&C, empowerment practices provide a wide margin of discretion for
how businesses are to implement a policy. In other words, the policy defines the “what”, but
the “how” remains largely vague and is up to the business to decide on. Considering that
businesses are profit maximizers, this may allow businesses to act unfairly toward the
consumer and leave them prone to manipulation and abuse. For example, the regulatory
technique that requires credit bureaus and lenders to provide consumers with appropriate
appeal mechanisms leaves businesses a great deal of leeway for how disputes would be
handled. As the US experience shows, the dispute process established under the FCRA, which
gives consumers the right to a “reasonable reinvestigation” within a time limit of 30 days, is de
facto inefficient, since in practice, reviews are referred for automated reinvestigation. This
automation means that one computer simply confirms with another computer that it has
identical information. It does not determine whether the information is correct or whether the
information is from the right consumer. Consumer advocates have therefore called for rules
that require credit bureaus to conduct manual reinvestigations of consumer disputes which
involve the actual verification of disputed items via telephone calls, or other communication,
and the review of consumer-provided materials.?> Another example is the practice that requires
giving consumers a copy of their credit report once a year. As businesses have great autonomy
regarding the application of this practice, credit bureaus in the US have found a way to bypass
this requirement by developing an “educational” credit score?®, which is not the same as the
consumer’s credit score that is furnished to industry institutions. In practice, this prevents
consumers from knowing what their traded score is, and they are often completely unaware of
it. Also, businesses may use mechanisms of empowerment to reduce responsibility for
consumer injustice. For example, the three large credit bureaus in the US have suggested
providing consumers with access to their credit scores to avoid their own liability for incorrect
derogatory data (Kear, 2014).

4.2 Regulatory costs
This section discusses which strategy is more costly in terms of the time, financial and human

resources it requires from the regulatory authority. In all three considerations, a C&C strategy

% Unterreiner, M., Dutzik, T., Mierzwinski, E., & Murray, L. (Fall 2013). Big Credit Bureaus, Big Mistakes:
The CFPB’s Consumer Complaint Database Gets Real Results for Victims of Credit Reporting Errors. U.S.
PIRG Education Fund.

2% Education credit scores are intended to help consumers monitor their credit score; however, they are biased in
that they are based on partial information and are calculated differently from commercial credit scores.
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is costlier than empowerment, and thus may be less efficient. This chapter presents two major
costs: supervision costs and information costs.

Regarding supervision costs, a C&C strategy involves several types of outlay. First,
that of monitoring the quality of the product or service provided by a business. For example,
regulators ensure that illegally discriminatory data is not collected, and that the data collected
or distributed is accurate. Those monitoring expenses include the costs of checks, inspections,
or the data analysis of observed behavior. Also, C&Cs often entail a licensing process to screen
businesses’ access to credit information services. This involves some operational costs both in
the phase of granting the license, when checking a businesses’ eligibility for it, and the costs
incurred when ensuring that licensed businesses meet the required regulatory standards. Also,
a C&C strategy has high enforcement costs, as it might involve sanction devices such as fines.
Enforcement costs comprise, for example, the involvement of the police and the justice system.

Conversely, the regulatory costs of empowerment are less substantial compared with
those of a C&C strategy, as they require less significant financial resources or fewer human
resources from the regulatory authorities. The administrative costs of an empowerment strategy
may be lower than those of a C&C strategy because the cost of some empowerment practices
can be imposed upon businesses rather than on the regulator, although the regulator might share
those costs, depending on the specific regulatory practice. For example, the practice of
investigating disputes can be carried out by the state, with some costs imposed on the regulatory
agency, or it can be carried out solely by the business, without any regulatory involvement. In
another example, a practice designed to motivate consumers to check their credit score can be
implemented through a government campaign — incurring some costs for the regulator — or,
alternatively, it can be implemented by an annual notification sent by the credit bureaus to the
consumers. Another reason why empowerment is less costly, is that the regulatory mechanisms
of empowerment are more normative and deal with consumer rights, and their provision does
not incur cost. Examples of empowerment’s regulatory mechanisms are practices such as the
consumer’s right to restrict access to their information, to refuse to be scored, or to determine
the purpose for which their information will be used.

With regard to information constraints, regulation through C&C requires more in-depth
understanding of the regulated area and a greater expertise, whereas empowerment techniques
are more generic. Thus, regulation through C&C might be more complex and less feasible than
empowerment. Information constraints might stem from policymakers’ lack of time or lack of
financial resources to research issues fully. Also, the regulated subject might be too complex,
and regulators might lack information about how to regulate it. For example, there are no
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legislative or other regulatory indications to determine which data and data sources are
necessary to achieve policy goals regarding the assessment of creditworthiness and the prudent
supervision of the financial system. Similarly, there is a lack of clarity around the question of
how long judicial measures and consumers’ repayment plans should remain un-erased in the
case of repayment (Ferretti, 2017). Additionally, constraints on access to information might be
related to objections from businesses. For example, one of the constraints on credit bureaus
when developing C&C practices is the lack of transparency of the scoring process. Proprietary
algorithms are considered trade secrets, and therefore the scoring methodology usually remains
undisclosed, and its various uses remain opaque. Since policy makers do not know how the
systems are built and operated, and as they do not have the necessary cooperation from industry
players, developing an adequate C&C mechanism can be an unfeasible task.

Conversely, empowerment mechanisms are more generic, they involve relatively light
information requirements, and might therefore be more feasible to develop. For example,
mechanisms dealing with the transparency of the data users, the establishment of dispute
mechanisms, or the requirement of consumer consent before data collection, do not necessitate
expertise in the field in which supervision is done and are applicable to various consumer

markets.

4.3 Social costs
This section discusses the social effects of the two strategies at the individual level and argues
that consumer empowerment strategies have greater social costs than C&C strategies. Though
both strategies are aimed at balancing the power relations between consumers and businesses
to ensure the appropriate functioning of consumer markets, they represent distinctively
different concepts of protection. C&C is grounded on a social conception of protection, and
based on mitigating risks, preventing unfair marketplace practices and punishing fraud and
other wrongdoings. Consumer empowerment is based on a market conception of protection
and is aimed at facilitating and enhancing consumers’ choices for reducing barriers to
participation in the market and for engaging consumption activities that maximize utility.
Therefore, empowerment is more concerned with consumers’ economic function in the
market (i.e., as buyers), while C&C is more concerned with the social rights of consumers,
identifying individuals with a more encompassing view of economic, socio-cultural and moral
issues (i.e., as citizens) (Devinney et al., 2006). The words used by the OECD emphasize how
much the empowerment approach is prioritized and aimed at advancing market goals. The

OECD Consumer Policy toolkit explains that, “when they are empowered, consumers can
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improve economic performance by helping to drive competition and business innovation”. In
contrast, the C&C strategy protects the broader aspects of the individual rather than simply
protecting the economic realm. Treating individuals solely or mainly as economic actors — as
the empowerment strategy does — means that their rights and identities are shaped by the
markets and within the limits of the market. This results in two worrying social effects. First,
it structures a society that recognizes and privileges materiality over citizenship. Individuals
are moralized to evaluate products based almost entirely on functional attributes, because
businesses put functional attributes in conflict with social attributes. For example, in countries
where consumers are indeed provided with the right to choose whether to allow the collection
of their data, they are actually confronted with the question of whether to trade their privacy
for material products, such as getting a loan. This also reduces the importance of values such
as privacy by placing them on the same level as other product attributes, such as price and
quality. Second, the rights and limitations provided to consumers are first and foremost aimed
at serving the market goals, and the market entities’ goals, which may contrast with individuals’
personal preferences. For example, the right to transparency of the data and the credit score is
yet another way of structuring consumers’ economic behavior and driving them to be more
creditworthy (i.e., to improve their credit scores), by learning the credit scoring game (Kear,
2017).

5. Discussion

Examining the advantages and disadvantages of the two strategies raises the question of what
can explain choosing a portfolio of C&C and empowerment regulatory tools: a regime of Big
Governance? To answer this question, | use three regulation theories: public interest, private

interest, and ideas.

5.1 Public interest

A theory of public interest purports to explain the choice of a Big Governance regime as a
result of public needs. As the previous chapter has shown, Big Governance is not necessarily
a response to social needs. First, when considering the general public, C&C might impose high
compliance costs on businesses that could be reimposed them on consumers and thus impair
the quality or the price offered to them. It might also jeopardize the efficiency and quality of
the public service, since it implies greater regulatory and information costs. Empowerment
might work against the public interest as well, since it leaves a wide margin of discretion as to

how businesses are to implement it. It also enables them to act unfairly toward the consumer,
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leaving them open to manipulation and abuse by businesses. Second, a hyper-governance
regime does not equally impact all groups in society. It has a greater potential to harm
disadvantaged populations, as their ability to respond to the regulation and to implement it
depends considerably on their socio-economic background.

5.2 Private interests

A theory focused on the role of private interest groups purports to explain the choice of Big
Governance regimes as a result of pressures from business groups. The legitimacy
consideration discussed above indicated that business groups have a mixed role in structuring
hyper-governance regimes. Indeed, there are several reasons for businesses to support
empowerment, since empowerment imposes low compliance costs on businesses, and it may
also serve their commercial and profit maximization interests and enhance their public
legitimacy — all of which may explain why businesses may be in favor of empowerment.
Business support for C&C, however, seems less plausible, since it would impose high
compliance costs on them — expressed as considerable amounts of time and money to comply
with regulations — in both the preparatory and implementation phases as well as dealing with a
considerable administrative burden. Thus, even if industries often support the introduction of

empowerment, they probably object to C&C.

5.3 Ideas

A theory focused on the role of ideas purports to explain the choice of Big Governance regimes
as a result of the dominance of neoliberal paradigms. The notion that neoliberal ideology gave
strong impetus to the change in the ways in which polities, societies, and economies are
governed is not new; neither is the notion that in practice neoliberalism’s effects promote
regulation (Levi-Faur, 2005). What is interesting from exploring the emergence of Big
Governance regulatory regimes is how they are promoted by policy actors who have
contrasting perceptions about the role regulation in consumer markets. The discussion about
social costs reveals that two distinctive conceptions of consumer protection shape the
regulatory strategies: C&C is grounded on the social conception of protection, and
empowerment is grounded upon economic perceptions. Each of these perceptions promotes
the reliance on regulation in a different manner. Policy actors associated with the social
approach would consider regulation through the C&C strategy as a necessary condition for the
functioning of the market. The social protection perception, while taking care of the consumer’s

moral considerations and social rights, reflects the trend toward using regulatory instruments
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for promoting welfare norms and outcomes in privatized and liberalized markets (Benish &
Levi-Faur, 2020). Indeed, this perception is in accordance with the change in government and
public welfare preferences, as well as the demand for more cost-effective welfare governance.

However, policy actors associated with the economic approach would consider that
regulation through empowerment advances market goals. The perception of economic
protection, while acting to facilitate and enhance consumers’ choices to reduce barriers to
participation in the market and to engage consumption activities that maximize utility,
advances a central feature of neoliberal governmentality: the transfer of responsibility from
government to individuals for economic conduct and outcomes (Avigur-Eshel, 2015;
Finlayson, 2009; Langley, 2007).

The recognition of the regulatory state, both as a solution to emerging problems in the
market and as an auxiliary power to markets, created a consensus among political actors with
opposing ideologies. This may explain the emergence of complex and multi-tool regulatory
regimes, which we present here as Big Governance regimes. With the continuous evolution of
consumer markets, both with the risks they produce and with their inexhaustible desire to grow,
the development of Big Governance regimes seems to be the shaping model of governance in

the age of regulatory capitalism.

6. Conclusions
Regulatory strategies of consumer regulation are not merely a collection of soft or hard
regulatory techniques, selected according to the institutional organization of interest groups in
a country. They tell us a story about the new ways of “governancing” by means of multiple
goals, tools and policy targets. By exploring the interactions between C&C and empowerment
regulatory strategies in consumer credit data regimes, this paper has shown how consumer
policy regimes develop in an era of regulatory capitalism and what drives their development.
The research has illustrated how the four countries examined — the US, Sweden, France
and Israel — have combined the two regulatory strategies in multiple ways and adopted what 1
have called Big Governance regulatory approaches. The paper also showed that Big
Governance regimes are not emerging because they serve all, or even most, consumer interests;
they can be less efficient, less fair, and they can even undermine the interests of disadvantaged
groups. Furthermore, they emerge even though they stand in contrast to the businesses’
interests and perceived preferences for promoting de-regulation. This study found that Big
Governance regimes are the result of the result of the association between policy actors who
hold distinctive conceptions of consumer protection, who perceive regulation to be inevitable
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or complementary to the evolvement of markets, and who promote its use for advancing
economic and social goals.

This paper presents three significant insights which contribute to our understanding of
the development of consumer policy regimes in the context of regulatory capitalism. First, with
the transformation of regulation, not only is politics becoming complex, but the regulatory
coalitions advancing Big Governance mode of regulation are also gaining in complexity.
Unlike the conservative regulatory coalitions that Trumbull identifies — in which interest
groups motivated by predicted and stable preferences are incorporated in the state’s defined
preferences — the regulatory coalition in a Big Governance regime is much less expected and
is promoted by policy actors who have distinctive, even contrasting, state ideologies and who
similarly promote their goals via regulatory means (Trumbull, 2012). Theoretically, this may
yield important insights into the institutional context in which consumer groups operate, such
as its ability to explain regulatory outcomes in the era of regulatory capitalism.

Second, to better identify and explore consumer policy regimes, it is necessary to
consider how they target the policy subjects: consumer vs. businesses. This should be done by
exploring the interactions between C&C and empowerment strategies. This may be more useful
than what consumer policy scholars conventionally do when they focus on the intrusiveness
level of the tools — i.e., soft or hard regulatory tools — for two reasons: this can better explain
the phenomenon under investigation and can explain the complex sources of variation between
countries. Second, it advances a complex perspective on regulation, and opens up new
possibilities for grasping the innovative tools that are used in contemporary re-regulation.

The last point that emerges from this article suggests that Big Governance regimes are
likely to continue to thrive in the age of regulatory capitalism. As consumer markets continue
to grow, the use of regulations to control risks or to accelerate markets continues to grow as
well. In this process regulation is used to promote the interests and world views of dominant
policy actors, preferring some type of risks over others, servicing certain groups while
abandoning others, and enhancing better or worse goals. Therefore, to better account for the
public welfare, the regulatory state should operate together with, and not as a substitute for, the
welfare state, the development state and risk state.

This study does have certain limitations, prompting some recommendations for future
research. First, the comparison between the strategies of the political, regulatory and social
considerations is based on a particular case of consumer credit data regulation. Therefore,
additional characteristics may be involved when studying other cases. Moreover, this study has
suggested that a more complex understanding of regulatory strategies will consist of a range of
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regulatory techniques rather than an association with a certain family of policy tools. In future
research, it is recommended to further explore how regulatory technigues vary between the two
strategies in other areas.

Two additional recommendations for future research are also suggested. First, to deepen
our understanding of what affects the design of a particular consumer policy portfolio, we
should place the distinction between the two regulatory strategies at the center of the analysis.
A potentially interesting avenue of research in this direction would be to examine the
approaches of different political actors — bureaucrats, consumer groups and businesses — toward
each strategy. Another contribution would be to examine the explanations proposed in this

paper between policy domains.
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APPENDIX A TABLE OF CRITERIA
Table 1: C&C vs. CE: Regulatory Tools Classification in the US, Sweden, France and

Israel
Regulatory Category | Regulatory techniques us Sweden | France | Israel
strategy
C&C Standards (1) financial data collection 3 10 21 21
(2) complementary data
collection
(3) reporting data about
defaults
(4) data used for scoring
(5) score use
(6) data use
(7) prerequisites for data use
(8) time limitation on data use
Market (1) data collection 1 6 10 9
entrance (2) data providers
thresholds | (3) scoring producers
(4) access to the data
Regulating | (1) supervision on the scoring 0 2 3 1
the producers
production
process
Total 4 18 34 31
protection:
Consumer Information | (1) access to the data collected 6 15 4 11
Empowerment | techniques | (2) access to scores
(3) informing an individual
about their score
(4) informing an individual
about data use
(5) transparency of data use
Consent (1) data collection consent 1 1 2 6
mechanism | (2) profiling consent
(3) use consent
Dispute- (1) investigation of disputes 3 5 2 3
resolution | (2) consumers rights in case of
techniques | a dispute
Total 10 21 8 20
protection
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Conclusions: Researching comparative regulatory capitalism

Since 1980, the commercialization of credit data has been on the rise, following the
liberalization of credit markets and the technological innovations that accompanied them.
Consumer credit data are gathered, stored and processed through complex networks of buyers
and sellers who increasingly operate and cooperate not only in finance but also in various other
consumer markets. The increased use of credit data poses considerable problems and different
kinds of risks at both the individual and the social level and their regulatory governance is thus
of significant importance. Specifically, it prompts an urgent and better understanding of how
to design the regulatory architecture to improve the citizen-consumer's overall welfare. Further,
it calls for the exploration of fundamental questions about the interests, institutions, policy

context, and social norms that shape regulatory governance in a pivotal and unexplored field.

Summary of the research project and the work process

At the start of this research project, my experience with credit data policy was shaped to a large
extent by the dominant economic approach in research that emphasized that the development
of credit data markets is natural and inseparable from that of the modern credit market, and that
credit data’s liberalization is fundamental for the economic efficiency of consumer credit
markets (Barron, 2001; Jappelli & Pagano, 2002; Miller, 2003; Padilla & Pagano, 2000). These
market justifications were supposed to lead me to assume that these markets will prevail in all
countries, and that failure to do so would probably be reflected in their economic performance
as a greater problem of consumer defaults. With an intuitive critique of this thesis, | was
interested to assess whether different regulatory regimes for consumer credit data exist in the
first place, and if they differ, then how did they differ.

The dissertation’s first paper, titled Varieties of Consumer Credit Data Regimes: A
Regulatory Governance Approach is, to the best of my knowledge, the first article to provide
a comprehensive analysis of this regulatory regime and to analyze the differences in regimes
comparatively across countries. This yielded novel results from exploring and measuring
regulation in comparative manner. | found variation at different levels, in both direction and in
form. The distinction between various regulatory dimensions sheds light on differences that
might otherwise be overlooked and avoids potentially misleading conclusions regarding the
cross-national similarity of regulatory regimes. This research’s proposed framework clears the

way for a more in-depth analysis of political economy to account not only for the
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institutionalization of state and economy relations in capitalist states but also for the financial
sector's political power and influence on the regulatory structure in the country.

This motivated me to delve further into the comparative political economy approaches
and better understand whether regulatory regimes develop in accordance with national state-
driven patterns. The dissertation’s second chapter National Varieties Still Matter: A
Comparative Analysis of Consumer Credit Data Regulatory Regimes in the US, Sweden, Israel,
and France, offers a new analytical approach for the analysis of regulatory regimes which
looks beyond the conventional state-business dimension. Therefore, it corresponds with the
extensive scholarship which suggests that the standard binary understanding of the state’s role
in terms of interventionist vs. non-interventionist is misleading (Levi-Faur, 2005; Schmidt
2007; Vogel, 2018, 1996).

The paper show that even in the era of globalization, states’ national characteristics
continue to shape regulatory governance regimes. However, identifying how these national
characteristics are expressed and shape regimes is a complex task that requires better concepts
and measures to capture contemporary complex regulatory regimes. The papers’ findings have
shown that the unexpected similarities on the conventional BR dimensions between Sweden
and the US should not put in doubt the certainties around primacy of nations. As the paper’s
findings show, the interaction between the two regulatory dimensions indeed reflects the
continuity of the countries’ national styles. Thus, the unexpected similarities on the
conventional BR dimensions are simply the result of the complexity involved in measuring and
comparing regulatory regimes (Levi-Faur, 2006). Sweden’s market actors are less influential
than in those in the US, and the state is more dominant, and it therefore has higher
empowerment protection than the US.

The interaction between the two dimensions exposes the continuity, but also the change
in national capitalist models. Israel and France are both countries with similar statist tradition,
however, since 2000 the Israeli state promotes intensified liberalization processes, leading
scholars to describe its national model as ‘liberal statism’ (Maron & Shalev, 2017; Maman &
Rosenhek, 2012), this in contrast to the illiliberal character of the French state. The different
evolvement of the capitalist model in both countries, have been reflected in the high
empowerment regulation in Israel compared to France.

The paper originally develops a complex theory for explaining variation across CCDRs.
The differences between the two country clusters (i.e., US and Sweden vs. France and Israel)
on BR were found to be related to the structure of the welfare state, and specifically to
differences in benefit generosity within welfare states. These differences have affected the
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policy context in which credit data regulation has developed and demonstrate how credit (and
credit data) policy is connected to the historical contexts of credit market development, and
specifically to elements of the fine-grained organization of the welfare system. However, the
findings have shown that additional factors, besides the policy context, are significant for
understanding contemporary regulatory regimes. The differences within the clusters (i.e.,
between the US vs. Sweden and France vs. Israel) on CE were explained by political factors.
Specifically, lower score on the CE dimension in the US compared to Sweden is explained by
the power of market actors in the finance industry and lower score on the CE dimension in
France compared to Israel is explained by policy makers perception about the proper goals of
government regulation.

These findings may contribute to the study of regulatory regimes as they
highlight how policy and politics are expressed in the current hybrid regulatory capitalist order.
They reveal that consumer empowerment is a strategy more affected by power —i.e., ideas and
interests — while business restrictions are influenced by states’ institutional context. This can
be fruitful to comprehend the policy design process better and to explain why a particular policy
IS enacted.

This encouraged me to focus on the two regulatory dimensions and examine them from
a policy design perspective to further explore how and why they are incorporated in consumer
regulation. The third dissertation paper, C&C vs. Consumer Empowerment: A Portfolio
Approach to Consumer Protection Regulation, originally promotes a portfolio approach to
study consumer regulatory regimes by conceptualizing Big Governance regimes and
distinguishing them from the conventional regulatory models that have been recognized by the
comparative consumer policy literature. This allows to fill a theoretical gap in consumer policy
research to better account for the development of consumer policy regimes in the context of
regulatory capitalism.

The findings have shown that Big Governance regimes develop through the association
between policy actors holding distinctive conceptions of consumer protection, who perceive
regulation to be inevitable or complementary to markets evolvement and who promote its use
for advancing economic and social goals. These findings have both theoretical and policy
implication contributing to our understanding of the development consumer policy regimes in
the context of regulatory capitalism.

Theoretically, they show that the regulatory coalitions in contemporary,
multidimensional and multi-tool regulatory field are complex and so their positions towards a

policy are less expected. Unlike the conservative regulatory coalitions Trumbull (2012)
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identifies, in which interest groups motivated by predicted and stable preferences are
incorporated with the state’s defined preferences, the regulatory coalition in a Big Governance
regime is much less expected, and it is advanced by policy actors with distinctive, even
contrasting, state ideologies, who similarly promote their goals via regulatory means. This may
yield important insights into the institutional context in which consumer groups operate,
namely its ability to explain regulatory outcomes in the era of regulatory capitalism.

The findings also bear policy implications as they indicate that Big Governance regimes
are likely to continue to thrive in the age of regulatory capitalism. As consumer markets
continue to grow, the use of regulation to control risks or to accelerate markets will continue
to grow as well. At the same time, the regulatory state should be growing alongside the other

important dimension of the polymorphic state.

Furthermore, this paper presents the approach of identifying the difference between
regulatory strategies in terms of policy objects and not in terms of the level of the instruments’
intrusiveness, which allows more in-depth exploration of the factors affecting regulation and
how these differ across countries. This may advance the comparative consumer policy literature
— which so far has relied on institutional factors to explain variations across countries — to use
and integrate additional factors such as ideas to better theorize the differences across countries.
Furthermore, this approach is more appropriate in order to grasp the variety of tools that
characterize the regulatory arena today.

Going back to the dissertation’s objectives

Overall, the aims of this dissertation have been fulfilled. First, the research has presented a
measurement scheme that captures the degree to which regulatory regimes protect consumers
across states, subregimes (collection, profiling, and use) and different strategies of regulation
(BR and CE). This scheme allows us to measure and compare consumer protection in credit
data regulation across countries in a systematic and multidimensional way, and it advances a
multi-level comparative regulation perspective to gain in-depth and systematic understanding
of the explored regulatory policy. In this research, the scheme has allowed us to explore the
various ways in which the US, France, Sweden and Israel deal with both consumer risks and
with problems in consumer credit data markets though regulatory means. In addition, the
measurement scheme focuses on consumer protection regulatory considerations rather than on
structural considerations, as has been suggested by economic scholarship so far. The

measurement scheme is thus more oriented towards comparative research design.
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Second, the research has identified the driving forces behind credit data regulation and
has shown how those forces change between the two strategies. Moreover, the research has found
that despite being framed as vital elements in contemporary credit markets in countries where credit
data systems are less developed, problems of consumer debt or bankruptcy are not more prominent.
This may weaken the common perception that liberalized credit data markets develop to serve the
public need by other factors related to politics and by the reliance on credit as a substitute for, or
as a complement to, the welfare state.

Third, the research has shown that contemporary consumer regulatory regimes integrate
the two traditional consumer protection regulatory strategies in different ways that all fit into the
Big Governance regulatory style. Big governance regimes are found to be the result of the
association between policy actors who hold distinctive conceptions of consumer protection,
who perceive regulation to be inevitable or complementary to market evolvement, and who
promote the use of regulations to advance economic and social goals.

At the general level, the research project has expressed the different ways through which
the multidimensional character of the regulatory state is expanding in the era of regulatory
capitalism, how it diversifies through combinations of C&C and empowerment tools, and how
it becomes decentralized, with consumers gaining protection through consumer empowerment

and thus becoming regulation makers rather than regulation takers.
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Appendix 1: (Updated 2021)

Tablel: Data Collection Regime criteria and indicators

collected about
him?

Criteria Description Value range
Data Who is allowed | 3 - Only the lender on its own consumers
collection to collect data? | 2 - The lender & public institutions or associational bodies
1 - The above & licensed commercial institutions
0 - Unregulated
Data Who is allowed | 3 - Public institutions
providers to furnish data? | 2 - Public institutions & authorized companies
- 1 - Public institutions & commercial companies
S 0 - Any individual
= | Collection of | What type of 3 - Only data on defaults
& | financial data | financial data 2 - Both data on defaults & credit data
3 can be 1 - The above & financial status (assets, income)
=1 collected? 0 - Unregulated
gr. Collection of | What type of 3 - No complementary data are collected
S | complementar | complementary | 2 - Data relating to individuals’ payment history
y data data can be 1 - Complementary data about spouses
collected? 0 - Data relating to individuals’ nonfinancial behavior
Restriction on | When can data | 3 - According to the number of arrears which were not paid
reporting data | on defaults on time or the height of the debt
on defaults become 2 - After a grace period has been granted to the consumer
reportable? 1 - Unregulated
0 - Immediately
Invetigation To which 3 - State authority, data collectors, data providers
of disputes institutions can | 2 - State authority & data collectors
consumers 1 - Only data collectors
appeal for data | 0 - Unregulated
correction?
o | Accesstothe | Do consumers 3 - Consumers have access to the data collected about them as
% data collected | have access to well as to the identity of the data providers
% the data 2 - Consumers have access to the data collected about them
@ collected about | 1 - Unregulated
3 them? 0 - Consumers do not have access to the data collected
B | Consent By which 3 - A consumer’s consent is required before data can be
2 | mechanism mechanism does | collected (except for high-risk consumers)
3 a consumer 2 - Data is collected automatically without a consumer’s
% allow data to be | consent, unless the consumer requests that the collection of

data about him be stopped (and on condition that he is not a
high-risk consumer)

1 - Data is collected automatically without a consumer’s
consent but only on high-risk consumers

0 - Data is collected automatically without a consumer’s
consent
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Table 2: Consumer Profiling Regime: criteria and indicators

Criteria Description Value range
Scoring Who calculates the | 3 - Only lenders on their own consumers
producers score? 2 - Lenders & licensed companies
1 - Any commercial company
@ 0 - Commercial companies & state authorities
% Supervision | To what 3 - The accuracy of the risk assessment process
= of the supervisory 2 - The type of data used for the calculation of scores
& | scoring procedures are 1 - The accuracy of data
@ | producer scoring producers | 0 - No regulatory supervision
= subject?
o | Data used What data can be | 3 - Public identifying data & defaults
for scoring used? 2 - The above & credit data
1 - The above & personal data
0 - The above & inquiries
Consumers’ | What are the rights | 3 - Examination of his\her dispute by a company
rights in of the consumer in | representative
case of a case of a dispute 2 - Add an explanatory statement on his credit report
dispute with the score 1 - A compulstory answer within a certain timeframe
- producer? 0 - A consumer is not entitled to appeal the score
& | Access to What are the rights | 3 - Consumers are entitled to access an identical credit score
% scores by of consumers as the one provided to other entities
2 individuals | regarding access to | 2 - Consumers are entitled to access a credit score, but not
g their credit score? | necessarily the same score provided to other entities
5 1 - Unregulated
E 0 - Consumers cannot access their personal score
> | Consent How does the 3 - A score produced by an intermediary requires the consent
S | mechanism | consent of the consumer
© mechanism work | 2 - A score produced by an intermediary does not require
when the score is | consent, but the consumer may request not to be scored
produced by an 1 - A score produced by an intermediary does not require the
intermediary? consent of the consumer
0- N\a
Informing Under what 3 - Every time his score is accessed
an circumstance does | 2 - Once a year automaticlly
individual an individual is 1 - Unpon consumers request
about their informed about 0 - Only if its request for credit denies
score their score

111




Table 3: Data Use Regime: criteria and indicators

Criteria

Description

Value range

Access to the
data

How is access to
data determined?

3 - According to regulatory standards (size and annual
income)

2 - A business license

1 - Membership in industry association

0 - Unregulated

Score use
restrictions

In which
economic
spheres can the

3 - Consumer credit
2 - The above & companies that advance goods or
services to consumers that will be paid at a later stage

regarding the use
of their data

2 score be used? 1 - The above & residence shopping
o
= 0 - Unregulated
‘S | Data use For what purpose | 3 - Credit decisions & supervision over the financial
& | restrictions can data be used? | market
a 2 - The above & specified financial decisions
= 1 - The above & marketing
2 0 - Unregulated
Prerequisites | What 3 - Consumer's signature to the credit provider
for data use prerequisites are | 2 - Citizens’ bank or credit card account numbers
required to use 1 - Citizens’ ID\national security number
the data & score? | 0 - Unregulated
Time When can data 3 - Immediately after the debt is paid
limitation on | on defaults no 2 - One to three years after the debt is paid
data use longer be used? 1 - More than three years after the debt is paid
0 - Unregulated
Informing an | Under what 3 - Every time his data is used
individual circumstance is 2 - If there is a risk of data breach
about data use | an individual 1 - If the use of their data has prevented their access to
informed about credit or worsened their credit terms
his data being 0 - The individual has no right to be informed
used?
By which 3 - A consumer’s consent is needed before data can be
- mechanism does | used (except for high-risk consumers)
& the consumer 2 - Data is used automaticlly without a consumer’s
£ | Consent give consentto | consent unless he requests that the use of his data be
% mechanism the use of his stopped (and on condition that he is not a high-risk
S data? consumer)
5 1 - Data is used autometiclly without a consumer’s
g consent but only on high-risk consumers
= 0 - Data is used automaticlly without a consumer’s
S consent
O | Transparency | What are the 3 - Consumers have access to the identity of data users
about the data | transparency and the dates on which they used the data and
users rights of purposes fro which data was used
consumer 2 - Consumers have access to the list of data users and

the dates on which they used the data

1 - Consumers have access to the list of data users
0 - Consumers do not have access to the list of data
users
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Appendix 2: (Updated 2021)

Table 1: Consumer Protection Score on three levels: National, Sectoral and the
requlatory strategy (2018)

Data Collection Profiling Data Use National National

Score range

Restrictions [BR] BR|CE| TS |BR|CE|TS|BR|CE|TS|BR|CE|TS|BR|CE|TS
Empowerment [CE]
Total Score [TS]

us 7 33 20|11 (50 (31|13 1112|1033 |22| 7 (3918
Sweden 33 | 56 | 44 | 56 | 83 |69 | 40 | 67 |53 |41 | 70 |56 | 22 | 28 | 25
France 87 | 67 | 77 |100| O |50 | 80 |22 |51 |87 |27 |57 | 20 | 67 |27
Israel 80 | 67 | 73 | 56 |58 |57|93 |78 |8 |79 |67|73|38]|19]29

Sub-regime avg 52 | 56 | 54 | 56 | 48 |52 |57 |44 |51 |54 |49 |52| 5 |11 | 3
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Appendix 3: (Updated 2021)

Table Al: Detailed scores for the four countries and sub-regimes

Consumer protection Measures U.S. | Sweden | France | Israel
Market Data collection 0 1 2 2
restrictions Data providers 0 1 2 2
Collection of financial data 0 1 3 2
§ Collection of complementary data 0 2 3 3
é Restriction on reporting data about 1 0 3 3
3 defaults
g | Consumer Invetigation of disputes 1 2 1
Q | empowerment |"access to the data collected 2 3 3
Consent mechanism 0 0 2
Total Collection Regime 4 10 19 18
Market Scoring producers 1 2 3 2
restrictions Supervision of the scoring 0 2 3 1
producers
Data used for scoring 0 1 3 2
Consumer Consumers rights in case of a 2 3 0 2
2 | empowerment | dispute
% Access to scores by individuals 2 3 0 3
& Consent mechanism 1 1 0 1
Informing an individual about their 1 3 0 1
score
Total Scoring Regime 7 15 9 12
Market Access to the data 0 1 3 3
restrictions Score use restrictions 0 1 3 3
Data use restrictions 0 1 3 3
Prerequisites for data use 1 1 2 3
% Time limitation on data use 1 2 1 2
£ | Consumer Informing an individual about data 1 3 1 1
= empowerment | use
Consent mechanism 0 0 1 3
Transparency about the data users 0 3 0 3
Total Use Regime 3 12 14 21
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